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FIRE—“Public Enemy No. 1” 
has destroyed property to the extent 
of over five billion dollars in the last 


ten years. 


T’S a way public enemies have —to 

like darkness. Fire, “Public Enemy 

No. 1,” certainly does, as the record of 
night fires shows. 

Day or night, fire is a costly and dan- 
gerous business; costly, not only to the 
insurance companies, but to the owner 
whose property burns, for no policy 
covers all of the losses that a fire entails; 
costly certainly to other property owners 
who in reality pay for it in their insur- 
ance premiums, and costly, finally, to 
the public who absorb a large part of it 
in rents. 

Years ago mutual fire insurance 
companies set out to reduce fire losses 
among their policyholders. A well 
worked out program of fire preven- 
tion effort was launched which has 
been developed through the years by 
laboratory research; by exhaustive 
field work; by active educational work. 


“PUBLIC ENEMY NO. 1” 


Fire losses among the hundreds of 
thousands of mutual policyholders have 
been reduced. This loss reduction has 
saved mutual policyholders millions of 
dollars annually —dollars actually re- 
turned to them in dividends cutting the 
net cost of their insurance. 

All fire insurance is good. There are, 
however, distinctive me1its and advan- 
tages in mutual fire insurance that are 
of interest to anyone who owns property. 
Write today for an interesting and valu- 
able booklet. Address the Federation of 
Mutual Fire Insurance Companies, 
Room 2100 G, 230 North Michigan 


Avenue, Chicago, Illinois. 


A Remarkable Report of Stability 


It is not boom times, but depression years that 
test the endurance of men and institutions. The 
member companies of the Federation of Mutual 
Fire Insurance Companies paid larger dividends 
to policyholders in 1930 and 1931 than in any 











two years of their history; $15,239,744.00 in 
1930 and $17,639,835.00 in ’31. In every case 
full legal reserves have been maintained. Five 
of the 75 Federation companies are more than 
100 years old; 54 have more than 50 years of 
corporate existence. As a group they have over 
6 billion dollars of business in force. 
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American University a Mutual Risk 


The ninety-two acre campus of the American 
University at Washington, D. C., contains many 
beautiful buildings, all of them protected against 
fire under mutual policies. Many of the most 
notable educational institutions in the country 
are numbered among mutual fire policyholders. 
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James H. DouGLas 


Who entered upon the duties of Assistant Secretary of the Treasury in charge 
of fiscal offices March 9, 1932. Mr. Douglas succeeds Under Secretary Arthur 
A. Ballantine. The new Assistant Secretary comes from Chicago where he 
practiced law with the firm of Winston, Strawn & Shaw, and for the last two 
years was a partner of Field, Glore & Company, investment bankers. Mr. 
Douglas is a graduate of Princeton University and the Harvard Law School, 
and spent a year in residence at Cambridge University, England. 
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\X J HEN you are drafting a certificate 
of incorporation, or set of by-laws, 
or certificate of increase or decrease of capital, or 


change of name or purposes, or any other amend- 
ment, or papers for registration as a foreign corpor- 
ation, or withdrawal or re-instatement, or other 
corporate action, call the nearest office of The Cor- 
poration Trust Company for precedents, outlines, 
forms and information that enable you to complete 
your work with rapidity and accuracy and in accord 
with the most modern technique. 


WG N S > : 
THE: CORPORATION TRUST: COMPANY’ 
WS ANS QQ AAS NS GNSS WSF ERT SEM HF ONS » 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1892 : 


120 BROADWAY. NEW YORK 
15 EXCHANGE PLACE. JERSEY CITy 
100 W. TENTH ST. WILMINGTON, DEL. 


Detroit, Dime Sav. Bank Bldg. 
Atlanta, Healey Bldg. Dover, Del., 30 Dover Green 
Baltimore, 10 Light S. Kansas City, R. A. Long Bldg. 

(The Corporation Trust Incorporated) Los Angeles, Security Bldg. 
Boston, Atlantic Nat’l Bk. Bldg. ject ag Security Bldg. 

(The Corporation Trust,Incorporated) Philadelphia, Fidelity-Phila. Tr. Bldg. 
Buffalo, Ellicott Sq. Bldg. Pittsburgh, Oliver Sey 


Albany, 180 State St. 


Camden, N. J., 328 Market St. Portland, Me., 281 St. John St. 
Chicago, 112 W. Adams St. San Francisco, Mills Bldg. 
Cincinnati, Union Central Life Bldg. Seattle, Exchange Bldg. 
Cleveland, Union Trust Bldg. St. Louis, 415 Pine St. 

Dallas, Republic Bank Bldg. Washington, 815 15th St., N. W. 


If an attorney has all incorporators furnished, tion practice on which to 


the papers ready for the 
incorporation of a com- 
pany, or for its qualifi- 
cation as a foreign corpo- 
ration, no matter in what 
state or territory of the 
United States, or what 
province of Canada, we 
will take them at that 
point, and see that every 
necessary step is_ per- 
formed—papers filed, cop- 
ies recorded, notices pub- 
lished, as may be required 
in the state, statutory 
office established and 
thereafter maintained; in 
case of new companies, 


their meeting held, direc- 
tors elected, minute book 
opened. 


If, before drafting the 
papers, you wish to study 
carefully the question of 
the btst state for incor- 
poration of your client’s 
particular business, the 
most suitable capital set- 
up or the soundest pur- 
pose-clauses for it, or the 
most practicable provi- 
sions for management and 
control, we will bring you 
precedents from the very 
best examples of corpora- 


formulate your plans, or, 
if you desire, will draft 
for your approval a cer- 
tificate and by-laws based 
on such precedents. 


If you are uncertain as 
to the necessity of a 
client’s qualifying as a 
foreign corporation in any 
state, we will, upon sub- 
mission of the facts, bring 
you digests (with cita- 
tions) of leading court 
decisions showing the at- 
titude of each state in- 
volved on the kind of 
business transacted by 
your client. 
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Tuere is a Wood- 
stock model for every 
typing need — corres- 
pondence, billing, ad- 
dressing, routine form 
writing, etc. There is 
a Woodstock Type Face 
to suit every personal 
preference and writing 
demand. 
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The Growing Preference for WOODSTOCK if. 
7 * juds 
. . . is earned by merit ic 

are 
If we were to tell you the whole truth about the superiority of the basi 
Woodstock Typewriter—you probably wouldn’t believe it. You would Con 
accuse us of exaggeration—over-enthusiasm. by » 
There is only one way to sell the Woodstock machine—not with bally- vd 
hoo, nor mesmeric salesmanship—but by demonstrating the machine to ae 
you in your office and by allowing your operators to try it out on your OFF 
own work. That’s the acid test. C 
If we can prove to you that the Woodstock will jud 
(1) Write a neater letter, easier and at less cost Bill 
(2) Increase the efficiency of your operators 3 to 5% pro 

(3) Give longer service at less maintenance cost, and ing 
(4) That among big national users the swing is definitely toward Woodstock— fusi 
—if we can prove all of these things—then you want to know about it, ides 
don’t you? To be fair to yourself and your business, you want to know S101 
about it. 2 1 

e 

Will you, therefore, write or telephone and tell us when it will be con- ing 
venient for you to have our representative call? a fa 

he 

pro 

WOODSTOCK TYPE W RITER COMPANY : 
thi 

Six North Michigan Ave. . . . . Chicago, Illinois ‘71 
Branches and Distributors in Principal Cities a ' 

, pre 

PRECISION » SPEED » DURABILITY » SMOOTHNESS fav 
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The Court of Claims—Court 





Number 4 


or Commission? 


By Paut F. HANNAH * 


Te Court of Claims—is it a court which can, 
by its decision, bind the parties before it, or 
merely a commission to ascertain and report facts 
to Congress and to the Executive Departments? 

This question is now being debated in Congress 
as a result of the refusal of that body to pay certain 
judgments of the Court. It is believed to be of par- 
ticular importance to taxpayers and tax practition- 
ers, in view of the large number of tax cases which 
are settled in this tribunal. While refund claims 
based on judgments of the Court do not go before 
Congress, but are paid out of current appropriations 
by the general disbursing office, it is apparent that 
the theory holding the Court merely a fact-finding 
group opens the door to review of judgments in tax 
cases by the Treasury and the General Accounting 
Office. 

Congress withheld appropriations to pay certain 
judgments of the Court from the First Deficiency 
Bill following recommendations of the House Ap- 
propriations Committee and the General Account- 
ing Office. The right of the legislative body to re- 
fuse payments was upheld by an advocate of the 
idea that the Court is merely a fact-finding commis- 
sion, Representative William R. Wood of Indiana, 
in the House debates. Mr. Wood maintained that 
the Court has reference powers only, and its “find- 
ings” may be disregarded by Congress. “It is purely 
a fact-finding court and is not a judicial court at all,” 
he said,’ “yet it has assumed itself to be and now 
proceeds upon the theory that it is a judicial court. 
It is time,” he continued, “that we call a halt on 
this court by reversing some of its decisions.” 

The Senate has not taken so decided an attitude 
as the House, but put back in the Deficiency Bill 
one of the items the House had eliminated—an ap- 
propriation of $43,234.28 to satisfy a judgment in 
favor of the Wheeling Steel Corporation. The Ap- 
propriations Committee appointed a sub-committee, 


“te ae 


* Attorney at Law, Washington, D. C. 
1 Congressional Record, January 5, “1932, pp. 1330-1331. 


composed of Senators Steiwer, Bratton and Morri- 
son, to consider the jurisdictional question, and Sen- 
ator Steiwer expressed himself on the floor of the 
Senate as being personally convinced that the Court 
had judicial jurisdiction over certain classes of cases 
and that its judgments are as conclusive upon the 
Government as the judgments of any court. in the 
land. The Senate sub-committee has not yet made 
a report. 


Court Decision Involved in Controversy 

One of the cases which brought the present con- 
troversy to a head is Pocono Pines Assembly Hotels 
Company v. U. S., 69 C. Cls. 91, — C. Cls. —, decided 
in favor of the plaintiff on February 10, 1930, and in- 
volving the sum of $227,239.53. Following the de- 
cision, the Court overruled two motions for a new 
trial, and on January 5, 1931, the Secretary of the 
Treasury transmitted the judgment to the Director 
of the Bureau of the Budget for submission to Con- 
gress for payment. The Senate Committee on Ap- 
propriations, however, held up the appropriation for 
this purpose, and referred the case to the Comp- 


troller-General. He reported that the claim’ should 
not be paid. 


Subsequently, on March 4, 1931, President Hoover 
approved the following enactment of Congress: 

The case of the Pocono Pines Assembly Hotel Company 
against the United States, Number J-543, be, and hereby is, 
remanded to the United States Court of Claims with com- 
plete authority, the statute of limitations or rule of pro- 
cedure to the contrary notwithstanding, to hear testimony 
as to the actual facts involved in the litigation and with 
instructions to report its finding of facts to Congress at the 
earliest practicable moment. 

The Court referred the case to ‘Commissioner 
Israel M. Foster, with directions to hear testimony 
and report. Thereupon the plaintiff petitioned -for a 
stay of further proceedings in the case and asked 
for a revocation of the above order of reference, on 
the ground that the action of Congress had been 
unconstitutional. 
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The manner in which the Court handled this peti- 
tion, and, at the same time, presented its own belief 
as to its judicial powers, indicates in no small de- 
gree the high intelligence and ability of the Court. 
Chief Justice Booth, delivering the majority opinion, 
traced the history of the Court since its beginning, 
pointed out that under existing law, its decisions 
could be reversed only by the Supreme Court or by 
the Court itself after a new trial, and denied the right 
of Congress to invalidate a judgment of the Court. 
He interpreted the Act of March 4, 1931 not as or- 
dering a new trial in the Pocono case, but merely as a 
request for a collection of facts to aid Congress in 
determining its action on the previously rendered 
judgment. In short, he clearly intimated that if the 
legislative body attempted to set itself up as a court 
of appeals from the Court of Claims’ judgments, with 
power to order new trials, it would be acting be- 
yond the scope of the powers given the legislative 
branch of the Federal Government by the Consti- 
tution. 


Further to emphasize this last point, Judge Green, 
formerly a Congressman, wrote a vigorous dissent, 
in which he held the Congressional reference in this 
case unconstitutional, because, as he interpreted it, 
it attempted to set aside a judgment of the Court. 
Judge Whaley, likewise a former Representative, 
concurred in the minority opinion. Those who deny 
the judicial powers of the Court will find little to 
comfort them in the opinions delivered on the mo- 
tion of the Pocono Pines Company. They likewise 
will discover little aid for their position in tracing 
the history of the Court. 


History of the Court 


The Court of Claims was established in 1855 to 
enable citizens with valid claims against the Gov- 
ernment to obtain justice. Up to the time of its 
creation, Congress has been slow to meet the obli- 
gations of Government. 


“Finally,” as Chief Justice Charles C. Nott pointed 
out in Brown v. U. S., 6 Ct. Cls. 171, 191, 192, “the 
public credit had suffered, and the Government, 
like all irresponsible purchasers, was compelled to 
pay more in the market for what it bought than 
many of its own citizens, and the most prudent mer- 
chants and skillful manufacturers of the country 
refused to deal with it as a customer which held it- 
self above all legal means of redress to remedy these 
great mischiefs.” 

Such men as Stephen A. Douglas, who declared, 
relative to the handling of claims against the sov- 
ereign, “I want an adjudication which I should deem 
binding upon us,” sponsored legislation to create a 
body with powers to make such an adjudication, 
and the Court was born by the enactment of 10 
Stat. 612 on February 24, 1855. 


The Court did not, by this act, acquire the power 
Douglas and other statesmen wished it to have. It 
was merely a fact-finding body, a jury rendering 
special verdict to Congress. Its duties were to make 
a report to the legislative branch on each claim and 
to prepare a bill for its consideration. Its decisions 
bound no one, and consequently the Government 
was as slow pay as before. 
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So unsatisfactory was the situation that President 
Lincoln in his first annual message to Congress on 
December 3, 1861, urged the enlargement of the 
Court’s powers. Said he: 

_ It.is as much the duty of Government to render prompt 
justice against itself in favor of citizens as it is to administer 
the same between private individuals. The investigation 
and adjudication of claims in their nature belong to the 
judicial department * * * I commend to your careful 
consideration whether this power of making judgments 
final may not properly be given to the Court [of Claims], 
reserving right of appeal on questions of law to the Supreme 


Court, with such other provisions as experience may have 
shown to be necessary. 


Congress thereupon reorganized the Court in 1863, 
and gave it power to issue final judgment, subject 
to the right of appeal to the Supreme Court, in cases 
of claims founded upon laws of Congress, regula- 
tions of the executive departments, and contracts, 
expressed or implied, made with the Government. ? 
It also enlarged its jurisdiction to include the adju- 
dication of all counterclaims and_ set-offs which 
might be interposed by the Government. 

This Act provided, however, that ‘no money shall 
be paid dut of the Treasury for any claim passed 
upon by the Court of Claims till after an appropria- 
tion therefor shall be estimated for by the Secretary 
of the Treasury.” The Supreme Court, in Gordon 
v. U. S. (see opinion handed down with mandate in 
7 Ct. Cls. 1) decided that because of this section it 
did not have appellate jurisdiction under the Con- 
stitution. Since the Treasury Department could re- 
vise all the decisions of the court requiring the 
payment of money, the court could make no final 
adjudication ; consequently there was no judicial de- 
cision alone over which the appellate powers of the 
Supreme Court extend. 


Following this decision, Congress repealed Sec- 
tion 14 on March 17, 1866,3 and, as was said by Mr. 
Chief Justice Waite, denying a motion to dismiss an 
appeal in U. S. v. Jones, 119 U. S. 477, 478, “from 
that time until the presentation of this motion it has 
never been doubted that appeals would lie.” 

With the passage of the 1866 Act, it became clear 
that the Court had jurisdiction over two distinct 
types of cases: first, cases referred to it by Con- 
gress in which it was the duty of the Court to make 
findings of fact and report to the legislative body; 
secondly, cases arising under Section 2 of the Act 
of March 3, 1863, wherein the plaintiff sued in his 
own behalf as a matter of right and in which the 
Court awarded final judgment, with the right of 
either party to appeal to the Supreme Court where 
the amount in controversy exceeded $3000.4 The 
two-fold nature of the jurisdiction of the Court was 
further emphasized by the passage of later acts, 
such as the Bowman Act of 1883, whereby the ex- 
ecutive departments were given the privilege to call 
on the Court for the determination of certain facts. 

If the early acts of Congress had left a doubt as to 
the type of Court established by them, the Tucker 
Act of 1887 dissipated that doubt. The Tucker Act 
has been the Court’s charter and grant of power for 





210 Stat. 612, app. March 3, 1863. 

sC. 19, 14 Stat. 9. 

4Cf. Sec. 2, 3, & 5, Act of March 3, 1863, Chap. XCII, p. 765, vol. 
XII, Stat. at Large. 
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the past forty years. By its provisions, general jur- 
isdiction was given the tribunal to hear and deter- 
mine, with certain exceptions, claims founded upon 
the Constitution, laws of Congress, or regulations of 
the Departments, or upon contracts, expressed or 
implied, with the Federal Government; all set-offs, 
counter-claims, claims for damages where unliqui- 
dated or liquidated or other “demands whatsoever 
on the part of the Government of the United States 
against any claimant against the Government of the 
United States.” 5 Payments of judgments, Congress had 
previously provided, were to be made “out of any 
specific appropriation applicable to the case, if any 
such there be; and where no such appropriation ex- 
ists, the judgment or decree shall be paid in the 
same manner as other judgments of the said 
Court.”® There is no phrase in the Act which can 
be construed to mean that Congress reserved the 
right to reconsider or remand cases decided by the 
Court under its general jurisdiction. 


The Act provided, in Section 12, for the reference 
to the Court of questions of law by: the Executive 
Departments, thus preserving the fact-finding duties 
of the tribunal imposed by the Bowman Act. In 
addition, by Section 13, the Act gave the power final- 
ly to adjudicate claims and demands against the 
Government referred to the Court by Congress, or 
the Executive Departments, for investigation and 
report, in cases where these claims and demands 
came within its general jurisdiction.” It has fre- 
quently been held by the Court of Claims that this 
section made it obligatory on the Court to proceed 
to a final adjudication of any matter coming under 
the general jurisdiction given the Court by the 
Tucker Act. Stovall v. U. S., 26 C. Cls. 226, 233. 


The fact that the two types of jurisdiction of the 
Court still exist may readily be ascertained by a 
perusal of Sections 145, 148, 151, and 180 of the Ju- 
dicial Code. Sections 145 and 180 deal with the 
purely judicial powers vested in the tribunal; Sec- 
tions 148 and 151 cover the “jury” and reference 
duties imposed upon it. 


A study of the legislative history reveals, there- 
fore, that Congress, which indisputably has the pow- 
er to destroy or enlarge the jurisdiction of the Court 
of Claims, has intended, by its many enactments, to 
make the Court a part of the Federal judicial system 
and has given it the power, common to all true 
courts, to render final decisions, subject to review 
only by appellate courts, in certain classes of cases. 
It remains to trace the interpretation given these 
laws by the Supreme Court of the United States. 


The judicial character of the Court was early rec- 
ognized in U. S. v. Klein, 13 Wallace, 128, 20 L. Ed., 
519 (1872). In this case the Supreme Court decided 
that Congress could not lay down a rule of decision 
for the Court. Chief Justice Chase, giving the opin- 
1on of the court, said in part: 


—_—. 


4 Secs. 1, 2, Act of March 3, 1887, 24 Stat. L. 505. 
*R. S. 1065, Act of June 25, 1868, c. 71, § 7, 15 Stat. 76, reenacted 
without change as section 150 Judicial Code. 

If it shall appear to the satisfaction of the Court, upon the facts 
tstablished, that it has jurisdiction to render judgment or decree thereon 
under existing laws or under the provision of this Act, it shall proceed 
to do so, giving to either party such further opportunity for hearing 
48 in its judgment justice shall require, and report its proceedings 
therein to either House of Congress or to the Department by which 

© same was referred to said Court.” 
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It was urged in argument that the right to sue the Gov- 
ernment in the Court of Claims is a matter of favor; but 
this seems not entirely accurate. 

e¢6¢28 6s 


Originally it was a court merely in name, for its power 
extended only to the preparation of bills to be submitted to 
Congress. 

In 1863 the number of judges was increased from three 
to five, its jurisdiction was enlarged and, instead of being 
required to prepare bills for Congress, it was authorized to 
render final judgment, subject to the right of appeal to 
this court and to an estimate by the Secretary of the Treas- 
ury of the amount required to pay each claimant. 12 Stat. 
at L. 765. This court being of opinion that the provisions 
for an estimate was inconsistent with the finality essential 
to judicial decisions, Congress repealed that provision. 
Since then the Court of Claims has exercised all the func- 
tions of a court, and this court has taken full jurisdiction 
on appeal. 

The Court of Claims is thus constituted one of those 
inferior courts which Congress authorizes, and has jurisdic- 
tion of contracts between the government and the citizen, 
from which appeal lies regularly to this court. 

Undoubtedly, the legislature has complete control over 
the organization and existence of that court, and may confer 
or withhold the right of appeal from its decisions. 

‘+4 8-9 se 

But the language of the proviso shows plainly that it does 
not intend to withhold appellate jurisdiction except as a 
means to an end. Its great and controlling purpose is to 
deny to pardons granted by the President the effect which 
this court had adjudged them to have. The proviso declares 
that pardons shall not be considered by this court on appeal. 
We had already decided that it was our duty to consider 
them, and give them effect, in cases like the present, as 
equivalent to proof of loyalty. It provides that, whenever 
it shall appear that any judgment of the Court of Claims 
shall have been founded on such pardons, without other 
proof of loyalty, the Supreme Court shall have no further 
jurisdiction of the case and shall dismiss the same for want 
of jurisdiction. 
°+.9 2 ® 

It seems to us that this is not an exercise of the acknowl- 
adged power of Congress to make exceptions and prescribe 
regulations to the appellate power. 

It was later claimed that, in rendering the above 
decision, the Supreme Court was concerned not 
with the powers of the Court of Claims but with its 
own appellate jurisdiction. This assertion was held 
to be incorrect in Witkowski v. U. S., 7 C. Cls. 393, 
where the Court of Claims said: , 

It is the unquestionable intent of the decision that the 
statute is unconstitutional because it interferes with the 
proper administration of justice in the judicial department 
of the Government, of which the Court of Claims is an 
element. 

The Court further decided in the above decision 
that Congress may withdraw cases from its jurisdic- 
tion or prescribe the terms and conditions upon 
which actions may be brought, yet it cannot pre- 
scribe to it a rule of decision nor interfere with the 
proper exercise of its judicial functions. 


The Supreme Court again decided that the Court 
of Claims had the power to render binding decisions 
in U. S. v. O’Grady, 22 Wall. 641, where the Govern- 
ment had attempted to deduct an internal revenue 
tax from the judgment awarded the plaintiff without 
having set it up as a counter-claim in the principal 
suit. The Court denied the right of the Govern- 
ment to make the deduction, saying (pp. 646-648) : 

And it is clear that the judgments of this court, rendered 
on appeal from the Court of Claims * * * are beyond 
all doubt the final determination of the matter in contro- 


versy; and it is equally certain that the judgments of the 
Court of Claims, where no appeal is taken to this court, 
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are, under existing laws, absolutely conclusive of the rights 

of the parties unless a new trial is granted by that court 

as provided in the beforementioned act of Congress. 
4-0. * 6 

Judicial jurisdiction implies the power to hear and deter- 
mine a cause, and inasmuch as the Constitution does not 
contemplate that there shall be more than one Supreme 
Court, it is quite clear that Congress can not subject the 
judgments of the Supreme Court to the reexamination and 
revision of any other tribunal or any other department of 
the Government. 

6 2a @ 

Should it be suggested that the judgment in question was 
rendered in the Court of Claims, the answer to the sugges- 
tion is that the judgment of the Court of Claims, from 
which no appeal is taken, is just as conclusive under exist- 
ing laws as the judgment of the Supreme Court, until it is 
set aside on a motion for a new trial. 

In 1886, the Supreme Court, in U. S. v. Jones, 119 
U. S. 477, held that an appeal lies from the Court 
of Claims to the Supreme Court on the ground that 
the judgment is final and conclusive, and not sub- 
ject to be reexamined by any other officer of the 
Government. The Court said (p. 480): 

Under this statute the Secretary has no power whatever 
to go behind the judgment in his examination. 

Reference is also made to an act of March 3, 1875, c. 149, 
18 Stat. L. 481, which provides for “deducting any debt due 
the United States from any judgment recovered against the 
United States by such debtor”; but this gives the accounting 
officers of the Government no authority to reexamine the 
judgment. It only provides a way of payment and satis- 
faction if the creditor shall, at the time of the presentation 
of his judgment, be a debtor of the United States for any- 
thing except what is included in the judgment, which is 
conclusive as to everything it embraces. 

Where the terms of a statute referred a class of 
claims to the Court of Claims provided that the 
Court should make an “adjudication according to 
law” and “report the same to Congress,” the Supreme 
Court has held that the Court of Claims, dealing with 
cases within this class, must render a final judg- 
ment. It will be noted that the above-quoted 
phraseology is far less strong than in the statutes 
giving the court general jurisdiction, yet the Supreme 
Court said in U. S. v. Irwin, 127 U. S. 125, 129: 

But, in our opinion, the controlling words of the act are 
those which declare the claims of the parties are thereby 
referred to the Court of Claims “for adjudication accord- 
ing to law.” The force of this phrase cannot be satisfied 
by anything less than a formal, regular and final judgment 
of the judicial tribunal, to which the matter is submitted, 
acting upon the acknowledged principles of law applicable 
to the circumstances of the case. All such judgments were 
required by existing laws to be reported to Congress, and 
the addition of words to the same effect in this statute, 
while being perhaps unnecessary, does not change the 
character of the judgments to be reported. 

The highest tribunal in the land has frequently 
decided that it did not have the power to modify 
the findings of fact of the Court of Claims, and 
as late as March, 1931, in the case of U. S. v. Wells, 
283 U. S., 101, 120, refused to consider a state- 
ment appearing in the opinion of the lower court 
which had not appeared in its findings of fact, saying: 

The findings of fact of the Court of Claims are to be 
treated like the verdict of a jury. We cannot add to them, 
or modify them. 

The Supreme Court has even gone to the length 
of holding, as it did in U. S. v. Moser, 266 U. S. 
366 (1924), that a previous unappealed judgment 
of the Court of Claims as to the status of a retired 
naval officer is conclusive upon it in all subsequent 

proceedings involving that question. 
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From the above consideration of the statutes and 
court decisions, it appears that the General Account- 
ing Office and the Congressmen who take the at- 
titude that the Court is merely a fact-finding 
commission stand alone in the matter. So far, the 
authorities for their view have not been made public. 
There are, however, several arguments which have 
been advanced from time to time to deny the Court's 
judicial powers. 


Arguments in Denial of Court’s Judicial Powers 


One of these arguments has been based upon the 
doctrine that “the sovereign cannot be sued without 
its consent,” a proposition that cannot be assailed. 
It follows from this axiom, it is said, that this con- 
sent may be withdrawn at any time, or the terms 
upon which it is given modified in any stage of 
a proceeding. However, it has been seen that in 
U. S. v. Klein, supra, that once consent has been 
given by the Government, Congress may not lay 
down a rule of decision. See, also, above, quotation 
from U. S. v. O’Grady, supra. Further, a judgment 
is a property right, and it hardly could be contended 
that it would be within its constitutional powers 
and within the due process clause of the 14th Amend- 
ment for Congress to enact legislation rendering a 
judgment invalid, where it had been rendered in 
accordance with previous acts of the legislative 
body. As is said in Minnesota v. Hitchcock, 185 U. S. 
373, 386: 

While the United States as a Government may not be 
sued without its consent, yet with its consent it may be 
sued, and the judicial power of the United States extends 
to such a controversy. 

It has too long been settled for question at this 
time that under the Constitution Congress has no 
power to interfere with the judiciary. Consequently, 
once a controversy has come within the proper 
jurisdiction of a judicial forum, it is axiomatic that 
it has passed beyond the control of the legislative 
branch of Government. 


A second argument that has been urged is based 
upon the inability of the Court of Claims to enforce 
its judgments. This argument would have equal 
force, if any, in a denial of the judicial powers of 
the District Courts and the Supreme Court in cases 
involving claims against the Government. The 
Court of Claims answers it in its recent Pocono Pines 
decision, as follows: 

As a legal proposition, it has never been thought that 
failure to receive payment of a judgment affected its valid- 
ity. If Congress possesses the power to make the United 
States a defendant in a court of the United States, the 
exercise of the power undoubtedly carries with it the inci- 
dents of legal liability. Innumerable debtors may lawfully 
escape the payment of valid judgments but no one has 
supposed that such exemptions affect the validity of the 
court’s judgment if it is otherwise valid in law. 

The decision in Ex Parte Bakelite Corporation, 27) 
U. S. 438, has been cited to show that the Court ol 
Claims cannot render a final judgment against the 
United States. In that case, the Supreme Court 
held that the Court of Customs, now the Court 0! 
Customs and Patent Appeals, together with the 
Court of Claims and the Courts of the District of 
Columbia, are not constitutional, but legislative 
(Continued on page 148) 
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NDER all the income tax acts, gains from the 
L sale of property used exclusively and continu- 

ously to the date of sale as residences are 
taxable, under the “dealings in property” clause. 
Losses on such sales, however, are not deductible, 
nor is current depreciation allowable as a deduction 
in annual returns. In ascertaining the cost basis for 
gains from the sale of properties in general, the acts 
provide that the cost, or March 1, 
1913, fair market value, shall be 
diminished by the amount of de- 
preciation “previously allowed” or 
“allowable.” Inasmuch as no de- 
preciation was so allowed in cases 
of residential property, it was ruled 
in 1920? that deduction of sustained 
depreciation was not required in 
sales of residential property. Un- 
der this ruling, consistently fol- 
lowed by the Income Tax Unit and 
the Board of Tax Appeals, and 
upheld by the Supreme Court of the 
United States,? taxpayers for eleven 
years returned such profits on the 
basis of original cost, or March 1, 
1913 value, or made no return at 
all where no profit was made. 


In 1930, the Tax Unit issued a 
new ruling, revoking O. D. 600. 
By implication at least, this meant 
that the Tax Unit had reversed 
the established practice (and inci- 
dentally the Supreme Court) and 
would require sustained deprecia- ‘va 
tion to be deducted to ascertain the cost basis in 
sales of residential property. In answer to inquiries, 
a later ruling * was issued, in which it was stated 
that the revocation of O. D. 600 applied only to 
cases arising under the Act of 1921 and previous 
acts, and that the reversal of practice under later 
acts was based on “express provisions” therein. 
The “express provisions” were not quoted, but the 
tuling specified the sections and clauses, viz., Sec. 
202 (b) of the Revenue Acts of 1924 and 1926, and 
Sec. 111 (b) of the Act of 1928. It was argued at 
some length that disallowance of annual deprecia- 
tion is “not due to the fact that such property does 
not depreciate,” but because “such depreciation rep- 
resents a personal or living expense”; that the seller 
of a residence “is not selling what he purchased, 
but only what remains thereof”; and in fine— 


The taxing statutes, in the absence of express provisions 
'0 the contrary, (italics supplied) should not be construed 
so as to allow a taxpayer in effect to deduct for income tax 
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*T, T, 2516, IX-1 C. B. 268. 
*). Tu 253m, Bat CC. Ries. 


Depreciation Allowance in Sales 
of Residential Property 


By WI tarp H. LAwTon * 





Witiarp H. Lawton 


purposes his accumulated personal and living expenses in 
the year he sells his residence, when the law clearly pro- 
hibits the annual deductions of such personal and living 
expenses as they are incurred. (IX-1 C. B., p. 131.) 

Considering depreciation as a living expense, this 
may be logical from an ethical point of view, but it 
might be quite as logical to maintain that it is rather 
unfair to the seller to tax him twice on the same 
thing: for, in effect, he pays a tax 
on the annual depreciation denied 
him, and now is required to pay 
another tax on the accumulated 
depreciation. Did Congress intend 
that? But aside from this seeming 
attempt of the Tax Unit to substi- 
tute its conception of the spirit of 
the law for its letter, it seems to 
be in error in its assumption that 
there are no “express provisions to 
the contrary” in the taxing statutes. 

The provisions referred to by the 
Tax Unit as to ascertaining the 
basis of cost in sales of property are 
as follows: 

Act oF 1924, Sec. 202 (b): “In com- 
puting the amount of gain or loss . 
proper adjustment shall be made for (1) 
any expenditure properly chargeable to 
capital account, and (2) any item of 
loss, exhaustion, wear and tear, 
previously allowed with respect to such 
property.” 

Act oF 1926, Sec. 202 (b): “In com- 
puting the amount of gain or loss 
(1) Proper adjustment shall be made for any expenditure 
or item of loss properly chargeable to capital account, and 
(2) The basis shall be diminished by the amount of the 
deductions for exhaustion, wear and tear, which 
have since the acquisition of the property been allowable 
under this Act or prior income tax laws.” 

Act oF 1928, Sec. 111 (b): “In computing the amount of 
gain or loss ‘ 

(1) Proper adjustment shall be made for any expenditures, 
receipt, loss or other item, properly chargeable to capital 
account, and 

(2) The basis shall be diminished by the amount of the 
deductions for exhaustion, wear and tear, which 
have since the acquisition of the property been allowable 
in respect of such property under this Act or prior income 
tax laws.” (Italics supplied.) 

It will be noted in all of the above extracts that 
the depreciation to be deducted in adjustment is 
limited to that “previously allowed” or “allowable” 
under the acts and previous laws. If these are not 
“express provisions to the contrary” applicable to 
residential property, what are they? 

It has been suggested (see C. C. H. Income Tax 
Guide, ] 177) that possibly the-Tax Unit takes its 










































stand on the phrase “properly chargeable to capital 
account.” This can hardly be likely, since the 
phrase is applied, and rightly so, only to additions 
to the capital account. It cannot be applied to items 
in the paragraph following devoted to diminishing 
the account. “Charge,” “chargeable” always mean 
a debit, or increase of a capital asset. 

Upholding the strict construction of the above 
extracts, the U. S. Supreme Court said in U. S. v. 
Ludey: 

; We cannot accept the Government’s contention 
that the full amount of depreciation and depletion sus- 
tained, whether allowable by law as deduction from gross 
income in past years or not, must be deducted from cost 
in ascertaining gain or loss. Congress doubtless intended 
that the deduction to be made from the original cost 
should be the aggregate amount which the taxpayer was 
entitled to deduct in the several years. 

Until the Supreme Court reverses itself, there can 
be no questioning of the word “allowable.” Since 
the taxpayer has never been allowed to deduct cur- 
rent depreciation on his residence in his annual 
returns, he cannot be compelled to deduct the ac- 
cumulated amount if he sells it. “The law doth 
give it. The Court awards it.” 

Undoubtedly the effect of the “allowable” clause 
is as the Tax Unit has stated it. But, under most 
circumstances, the courts have held that tax laws 
must be strictly construed, and, in cases of doubt, 
in favor of the taxpayer. If the Tax Unit desires 
to lay heavier burdens on those unfortunates who 
have been compelled to sacrifice their homes in the 
last two years, it should seek its authority at the 
hands of Congress. 

It may be worth while to examine the case of 
Brooks v. The Commissioner, 12 B. T. A., 31, since 
it was the Commissioner’s non-acquiesence in the 
Board’s decision that seems to have started this 
trouble. The printed report is not quite clear, but 
it appears that the Commissioner determined no 
deductible loss had been sustained by the petitioner 
in the sale of a house which he bought originally in 
1896 for a residence, abandoned it as such and rented 
it in 1916, and finally sold in 1919. It does not seem 
likely that the Commissioner based his determina- 
tion on the “residence” provision (in view of the 
Supreme Court’s decision in Heiner v. Tindle, 276 
U. S. 582), nor on failure to deduct the depreciation 
from 1913 to 1919, since the Board expressly granted 
that in its decision. So, taking into consideration 
the reference of the Tax Unit to the “express provi- 
sions” of the 1924 and subsequent acts, we may fairly 
assume that it was pointing to the last sentence of 
Sec. 202 (b) and of Sec. 111 (b) of the respective 
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Acts of 1926 and 1928. (Incidentally, the Act of 
1924 has no such provision.) These sentences read 
as follows: 


In addition, if the property was acquired before March 1, 
1913, the basis shall be diminished in the amount 
of exhaustion, wear and tear, actually sustained 
before such date. 


Here the Tax Unit stands on somewhat firmer 
ground. ‘The original cost, if greater than the 
March 1, 1913, value, of residential property acquired 
before March 1, 1913, must be diminished by the 
depreciation sustained from the date of acquisition 
to March 1, 1913. But this is only for the purpose 
of ascertaining whether or not such depreciated 
value is greater or less than the March 1, 1913, mar- 
ket value, the greater amount being taken as the 
basis for gain. But that does not permit further 
deduction for depreciation from 1913 to the date of 
sale, nor has it anything to do with residential prop- 
erty acquired after March 1, 1913. We are still in 
the dark as to the meaning and intent of I. T. 2533, 
with its little preachment on the ethics of the 
matter. 

There is not much room for equity in a tax law, 
but since the Tax Unit has raised the ethical point 
it may be permissible to present the tax-payer’s side, 
which can best be shown concretely. In 1914 John 
Jones built a frame residence at a cost of $20,000. 
In 1931, out of a job and with little or no income, 
he was forced to sell the property for $14,000. 
Knowing that his loss of $6,000 on residential prop- 
erty is not deductible, he makes no return of the 
transaction. Then the alert Treasury agent, who 
watches the real estate records, calls upon him to 
make a return on the basis proposed by the Tax 
Unit, and Mr. Jones is surprised to learn that in- 
stead of a loss he has made a “profit” of $4,200, 
upon which the tax is promptly assessed. Con- 
sidering that he is actually out of pocket $6,000, 
and remembering that he has never been allowed to 
deduct annual depreciation, well may Mr. Jones 
re-echo the immortal words of Mr. Bumble! 

Meanwhile, those who sell their residences must 
face a perplexing and exasperating situation. If 
they suffer an actual loss, and, knowing that such 
losses are not deductible, they make no return, they 
may be called upon later to make a return and 
may incur a penalty in addition to a tax on their 
“statutory profit.” If they make a return of gain 
on the old basis, i. e. original cost, an additional 
tax will be assessed. And, finally, if they do make 
a return on the proposed new basis, and fail to 
file a claim for refund in time, they may lose the 
amount of the tax when the Supreme Court reverses 
the tax Unit—as seems probable. 
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The Gross Sales Tax in Kentucky 


Part Il 


By Wi.uiam A. TOLMAN * 


HRUSTING as the Kentucky Gross Retail 
[ sates Act does a heavy burden upon large 

retailers within the state, it would have been 
unusual had its constitutionality not been challenged 
in every possible manner. Probably with the inten- 
tion of getting the views of the state courts on the 
matter as expeditiously as possible, a test case was 
brought before the Kentucky courts in which Forrest 
Moore and the D. T. Bohon Company petitioned 
the Franklin Circuit Court to enjoin the State Board 
of Charities and Corrections and others from expend- 
ing money in anticipation of revenues to be collected 
from the tax, basing the petition on the ground that 
the gross retail sales tax law was unconstitutional.“ 
Plaintiffs and defendants introduced affidavits and 
briefs identical with those filed by the plaintiffs and 
defendants in the case of Kroger Grocery and Baking 
Co. v. John B. Lewis, then pending before a statutory 
three-judge Federal court in Kentucky. 

The attack on the constitutionality of the act was 
based on the grounds (a) that the provisions are 
arbitrary and discriminatory in violation of the con- 
stitutions of the United States and of Kentucky, 
denying the equal protection of the law to the 
various classes of taxpayers who come within its 
provisions, (b) that the provisions are confiscatory, 
oppressive and in violation of the Fourteenth Amend- 
ment to the Constitution of the United States, (c) 
that the act violates the “interstate commerce 
clause” of the Federal Constitution, (d) that the act 
violates fundamental principles of uniformity in the 
matter of taxes levied upon occupations, persons or 
property upon some reasonable basis of classifica- 
tion as provided in the Constitution of the State of 
Kentucky, and (e) that a plain, adequate and complete 
remedy at law is denied in the event that a tax is 
wrongfully paid. 

While both of these cases arose out of petitions 

for temporary injunctions pending the trial of the 
law upon its merits, both plaintiffs and defendants 
argued rather fully the merits of the law. 
_ The opinion of the Court of Appeals of Kentucky 
in the Forrest Moore case is final so far as interpret- 
ing the points of the law which were brought before 
it for consideration are concerned, and that court 
viewed the law rather liberally. This opinion holds 
that the tax is not levied under the police power of 
the state as incidental to the regulation of business 
or occupation—a point which attorneys, by pointing 
to the original title as pertinent, spent a great deal 
of time and effort in seeking to prove—but is an 
excise tax levied for revenue purposes. 


The Court of Appeals deciding that this tax does 
not deny the equal protection of the laws cited the 
opinion of the United States Supreme Court in the 
case of the State Board of Tax Commissioners of In- 
diana v. Jackson ** as authority for holding that, the 


om 


* Bureau of Business Research, University of Kentucky. 
“1 Moore v. State Board of Charities and Corrections, 238 Ky. 243. 


power of taxation being fundamental to the exist- 
ence of the state, the restriction that no one be denied 
the equal protection of the law does not compel the 
adoption of an iron rule of equal taxation, nor pre- 
vent variety or difference in taxation, or discretion in 
the selection of subjects, or classification for taxation 
of properties, trades, calling or occupations, and that 
a statute is not arbitrary although discriminatory in 
favor of a certain class, if that discrimination is 
founded upon a reasonable distinction. 


The court held the contention invalid that the 
law denies equal protection of the laws arising out 
of the fact that many small merchants and cor- 
porations are exempt due to credit allowances be- 
cause these exemptions are open to all, whether 
large or small. Moreover, in its opinion the gross 
sales tax tends to make competition more fair as be- 
tween those who have to pay occupation licenses 
and those who do not, for in the final analysis such 
taxes fall as a burden upon gross sales. After citing 
numerous Kentucky and United States Supreme 
Court cases holding classification based on volume 
of business as founded upon a reasonable distinction 
the opinion disposes of the complaint that the gradua- 
tion feature works such a discrimination between 
those who come within the different brackets as to. 
deny those who are:in the higher brackets the equal 
protection of the law, in the following words: 


The State having under the authorities the right to 
classify in its taxation program and even to discriminate 
in favor of certain classes if the discrimination be founded 
upon a reasonable distinction, and classification according 
to the volume of business done being valid because based 
upon a reasonable distinction, if the tax levied be not con- 
fiscatory and the lines dividing the classes appear to have 
been made with reasonable regard for the rights of the 
persons engaged in the businesses that are thus divided, 
let us now turn to the evidence herein adduced to see if the 
conditions upon which such a classification may be validly 
based are fulfilled in this case. If it is true the witnesses 
for the appellants say that the large retailer . . is in 
intense competition with the smaller dealer they do not 
successfully combat the evidence of the appellees to the 
effect that advantages in unified and superior management 
. . . manifest themselves in both gross and net profits. 
Thus the proof establishes that the ratio of net gain either 
to sales or to capital invested is very much higher in the 
case of large-scale merchants than in the small-scale 
onbe' ) : 


It is true that in the case of department stores, appel- 
lants’ witnesses state that each department is in competition 
with small independent dealers who will not have to pay 
the gross sales tax, whereas the department’s sales because 
of being added to the sales of other departments will have 
to bear its proportion of the gross sales tax, thus putting 
such department at a disadvantage in its competition with 
the independent dealer. But these witnesses overlook the 
advantages which the proof discloses that a department has 
in location of the store of which it is a department, its 
sharing with the other departments of overhead, of pur- 
chasing power, of obtaining discounts for cash, of advertis- 
ing, of window display, of unified and superior management, 
all or most of which the average specialty store does not 
enjoy. : the small retailer pays a much higher 
ad valorem tax per dollar of sales than does the larger 


#238 U. S. 537. 
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merchant, and that the imposition of the gross sales tax 
graduated as it is tends to equalize as between the small 
and large retailer the tax,burden per dollar of sales. The 
moderate amount of the graduated increase perclass . . 
can not in the light of the evidence herein produced as to 
the increased ability to pay in proportion to greater volume 
of gross sales made, be said to be arbitrary, or made without 
reasonable regard for the rights of the persons engaged in 
the classes thus divided. 


Nor does the evidence show that taken as a whole there 
is any confiscation arising out of the imposition of this tax. 
Se The evidence discloses that the large amount of 
profit in the case of these large retailers as a class, (and we 
must gauge the law by how it operates on the class, not on 
some special individual, whether good or ill for him,) is not 
less than 2 to 2.5 per cent of gross sales. It is highly doubt- 
ful under the evidence in this case whether the large retailer 
. can not pass the tax laid upon him by this act on to 
the consumer and still be able to meet the competition of 
the small retailer and specialty store. . But even if it 
be conceded that the tax must fall upon the large retailer, 
yet it can not be said that in the light of the percentage of 
profit per gross sales, this tax which for practically all of 
those large retailers, will vary between the limits of .6525 
and .94208, is confiscatory.® 

Reasoning that it was not the intention of the 
legislature to interfere with interstate commerce, the 
court attempted to interpret those sections of the 
act which were alleged to subject it to this criticism 
in.such a way as to relieve it of any unconstitutional 
aspect on this ground. The court ruled that it was 
the intention of the legislature that the tax be ap- 
plied to retail domestic sales, thus exempting any 
sales which bear the character of interstate com- 
merce but postponed determination of what sales 
are domestic and what interstate until the question 
should be squarely presented. 


The efforts of approximately fifty of the largest 
retail concerns in the state were combined to attack 
the constitutionality of the act before a statutory 
three-judge Federal court. The Kroger Grocery and 
Baking Co., the Fred Levy Dry Goods Co., the J. C. 
Penny Co., and the Stewart Dry Goods Co., after fil- 
ing bills of complaint against the members of the 
Kentucky tax commission and others joined issue in 
petitioning the court on their behalf and on the be- 
half of “others similarly situated” for an interlocutory 
injunction preventing the collection of the tax. In 
an effort to establish a right to injunctive relief before 
this court, the constitutional questions brought 
forward in the Kentucky case discussed above were 
introduced with attendant remarks as to the merits 
of the case, and, in addition, the question as to 
whether or not this law, the laws of the State of 
Kentucky and the circumstances of the case provide 
a remedy at law that is certain, complete, prompt, 
practical and efficient and one that is available in 
Federal courts. 


The court after having allowed a temporary re- 
straining order against the tax commission to remain 
in effect for ten months, handed down its opinion 
sustaining the defendants’ motion to dismiss the 
case for want of Federal jurisdiction.“ This opinion 
was based upon a construction of section 10 of the 
act as the consent of the state to be sued, authorizing 
a common law action against itself in both state and 
Federal courts, thus. providing a legal remedy; and 

* Forrest Moore v. State Poard of Charities, 238 Ky. 243. 

“ Kroger Grocery and Baking Co. v. John B. Lewis, et al. Type- 


written opinion of District Court of the United States for Eastern 
District of Kentucky, November 6, 1931, — 
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upon the rule that a writ of mandamus against a 
representative of the state may grow out of a com- 
mon law action originating in a Federal court. The 
court ruled against the contention of plaintiffs that 
the financial condition of the state made impossible 
an adequate and immediate remedy, maintaining that 
even though the amount of outstanding warrants 
against the state were so large that reimbursement 
of the tax paid under protest might be delayed if 
these warrants were paid in their regular order, there 
is nothing to prevent provision for granting warrants 
arising out of such transactions priority over other 
warrants, and, furthermore, the fact that they may 
be interest-bearing is unnecessary assurance that an 
adequate and prompt remedy is available. 


The case has now been appealed to the United 
States Supreme Court, plaintiffs having arranged a 
$500,000 joint bond pending the final outcome. A 
temporary restraining order in favor of twelve of 
the largest concerns is again effective pending deci- 
sion by the Supreme Court. It is probable that if 
the opinion of the three-judge court is upheld, the 
law will then be tried upon its merits following pay- 
ment of taxes under protest by plaintiffs. 


Administration of the Law 


The act charges the tax commission with full re- 
sponsibility for enforcement of all of its provisions 
and confers upon the commission ample authority 
for proper administration of the tax. Expenses of 
collection are limited only by the revenue which the 
tax will produce. 


A special department has been created by the 
commission which is solely concerned with the ad- 
ministration of the gross sales tax. This department 
has a personnel of six full-time inside employees and 
two field men, and has worked out a system of 
assessment which should be efficient and permit very 
little evasion. A list of all merchants in the state 
has been prepared with the aid of city directories 
and the Bradstreet Directory and to each of these 
merchants a blank report has been mailed. The list 
is checked as reports are returned. The department 
maintains a current list of delinquent taxpayers. 
Many of those to whom blank reports were mailed 
during the first year of the tax were not subject 
to the retail sales tax, and as reports from these are 
received their names are removed from the files. 
It is the duty of field men to investigate delinquent 
taxpayers or those whose reports appear inaccurate. 


The total number of blank reports mailed prior 
to the first tax date was 55,000. On November 5, 
1931, 20,640 reports had been returned by retailers. 
The department estimates that there are about 5,000 
non-reporting retailers in the state and that the bal- 
ance of the reports were mailed to persons not sub- 
ject to the tax. 


In an effort to provide the department with a 
complete and accurate file in order that economiy 
of operation will be assured in the future, the com- 
mission loaned the gross sales tax department its 
entire force of twenty-five field men who concen- 
trated their efforts on checking assessments of retail 


(Continued on page 154) 
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AX rebates, in an amount estimated at about 
"| ‘10,000,000, will be necessary as a result of the 

recent decision of the United States Supreme 
Court in the case of D. B. Heiner, Collector v. Sidney 
B. Donnan et al., holding unconstitutional Section 
302 (c) of the Revenue Act of 1926, which provides 
that transfers within two years of death “shall be 
deemed to have been made in contemplation of 
death” for purposes of the Federal estate tax. 


The decision was handed down in answer to two 
questions certified from the Third Circuit Court of 
Appeals, where the case is on appeal from the U. S. 
District Court Western District of Pennsylvania. 
The questions presented to the Supreme Court were 
as follows: 

1. Does the second sentence of the Revenue Act of 1926 


violate the due process clause of the Fifth Amendment to 
the Constitution of the United States? 


2. If the answer to the first question is in the negative, is 

the second sentence of Section 302 (c) of the Revenue 
,Act of 1926 void because repugnant to Sections 1111, 
1113(a), 1117, and 1122(c) of the same act? 

The majority opinion of the Court, written by 
Mr. Justice Sutherland, states that Congress has the 
power to include in the gross estate of the decedent, 
for purposes of the death tax, the value of gifts made 
in contemplation of death and likewise has the power 
to create a rebuttable presumption that gifts made 
within a period of two years prior to death are made 
in contemplation thereof. 


























Previous Decisions Applied 


But by Section 302 (c) such a presumption is 
made conclusive—incapable of being overcome by 
proof of the most positive character, and, hence, the 
Court says, the first question is answered in the 
affirmative by Schlesinger v. Wisconsin, 270 U. S. 
230, and Hoeper v. Tax Commissioner, 284 U. S. 206. 


In the Schlesinger case, the Wisconsin statute in- 
volved fixed a period of six years as limiting the 
application of the conclusive presumption, while by 
the Federal statute it is fixed at two years. The 
length of time was not a factor in the Schlesinger 
case, the opinion explains, the presumption being 
held invalid on the ground that the statute made it 
conclusive without regard to actualities, while like 
gifts at other times were not thus treated, and there 
was no adequate basis for such a distinction. Fur- 
ther, the Court holds it immaterial that the Four- 
teenth Amendment was involved in the Schlesinger 
case, instead of the Fifth Amendment, as here. “The 
restraint imposed upon legislation by the due proc- 
ess clauses of the two amendments is the same.” 

The situation presented in the Hoeper case is in- 
terpreted as being, in substance and effect, the same 


as in the Donnan case. 
+ 




















* * In the first place, the tax, in part, is laid in re- 
spect of property shown not to have been transferred in 
contemplation of death and the complete title to which had 
passed to the donee during the lifetime of the donor; and 
secondly, the tax is not laid upon the transfer of the gift 
or in respect of its value. It is laid upon the transfer, and 









Presumptive ‘‘Contemplation-of-Death’ 
Clause in Estate ‘T'ax Law Invalid 


calculated upon the value, of the estate of the decedent, 
such value being enhanced by the fictitious inclusion of the 
gift, and the estate made liable for a tax computed upon 
that value. Moreover, under the statute the value of the 
gift when made is to be ignored, and its value arbitrarily 
fixed as of the date of the donor’s death. The result is that 
upon those who succeed to the decedent’s estate there is 
imposed the burden of a tax, measured in part by property 
which comprises no portion of the estate, to which the 
estate is in no way related, and from which the estate de- 
rives no benefit of any description. Plainly, this is to meas- 
ure the tax on A’s property by imputing to it in part the 
value of the property of B, a result which both the Schles- 
inger and Hoeper cases condemn as arbitrary and a denial 
of due process of law. Such an exaction is not taxation 
but spoliation. 


In further consideration of argument in behalf of 
the Government, the Court declared that the provi- 
sion cannot be sustained as imposing a gift tax 


(1) because the intent of Congress to enact the provi- 
sion as an incident of the death tax and not as a gift tax is 
unmistakable; and (2) because, if construed as imposing a 
gift tax, it is in that aspect still so arbitrary and capricious 
as to cause it to fall within the ban of the due process 
clause of the Fifth Amendment.” 

* * * 


But if we assume, contrary to what is reasonable, that a 
gift tax is imposed by providing that the value of property 
transferred without consideration by a decedent within two 
years prior to his death shall be included in the value of 
the gross estate, the case for the government is no better. 

* * * Tf it be a gift tax, it, nevertheless, is based, not 
upon the transfer of the gift, but upon the transfer of the 
estate; and upon the value of the estate, and not that of the 
gift. Obviously these are bases having no relation what- 
ever to the gift. Moreover, the value of the gift is not to 
be determined as of the time when made, but, considered 
as a part of the estate, is to be fixed as of the date of the 
decedent’s death—a condition so obviously arbitrary and 
capricious as, by itself, to condemn the tax, viewed as a 
gift tax, as violative of due process. It is to be paid by 
the beneficiaries of the decedent, although it is impossible 
for them to share in the gift which has passed beyond 
recall. It is, therefore, a contribution to the government 
exacted of one person, based pro tanto upon the wealth of 
another. 

Considered as a gift tax, these conditions demonstrate 
the entire lack of relation between the taxpayer and the 
transfer which is the subject of the tax. They disclose 
that there is no rational ground for measuring the tax, 
considered as a gift tax and not as a death tax, by the 
value of an estate coming into being after the gift has 
become complete and irrevocable, and of which the gift 
comprises no part. And they show that to impose liability 
for the tax, as a gift tax, upon the estate, as they in terms 
require, is, in effect, to exact tribute from the gains or 
property of one measured by the gains or property of 
another. 

The first question must be answered in the affirmative 
and this makes it unnecessary to answer the second. 


Dissenting Opinion 

In a dissenting opinion, considerably longer than 
the majority opinion, Mr. Justice Stone reduces the 
question involved to that of whether Congress possesses 
the power to supplement an estate tax and to protect 
the revenue derived from it, as was its declared pur- 
pose, by a tax on all gifts inter vivos, made within 
two years of the death of the donor at the same rate 
and in the same manner as though the gift were 
made at death. His answer is in the affirmative. 
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Following are excerpts from the dissenting opin- 
ion: 

No tax has been held invalid under the Fifth Amendment 
because based on an improper classification, and it is sig- 
nificant that in the entire one hundred and forty years of 
its history, the only taxes held condemned by the Fifth 
Amendment were those deemed to be arbitrarily retro- 
active. See Nichols v. Coolidge, 274 U. S. 531; Untermeyer 
v. Anderson, 276 U. S. 440; Coolidge v. Long, 282 U. S. 582. 

i 

The present tax, if objectionable, is not so because mo- 
tive or intention of the donor is not made the basis of the 
classification. It is not so because it does not tend to 
prevent or compensate for the evil aimed at. It is not so be- 
cause the revenue leak will not be effectively stopped by in- 
cluding in the estate tax all gifts made within two years of 
death. Legislation to accomplish that end, and reasonably 
adapted to it, cannot be summarily dismissed as being arbi- 
trary and capricious. Nor can it be deemed invalid on the 
assumption that Congress has acted arbitrarily in drawing 
the line between all gifts made within two years of death 
and those made before. Congress cannot be held rigidly 
to a choice between taxing all gifts or taxing none, regard- 
less of the practical necessities of preventing tax avoidance, 
and regardless of experience and practical convenience and 
expense in administering the tax. Even the equal protec- 
tion clause of the Fourteenth Amendment has not been 
deemed to impose any such inflexible rule of taxation. 

o 4.* 

The purpose here being admittedly to impose a tax on 
a privilege—that of making gifts inter vivos—to the extent 
that its exercise substantially impairs the operation of the 
tax on estates, it was for Congress to say how far that 
impairment extends and how far it is necessary to go in 
the taxation of gifts either to prevent or to compensate 
for it. Unless the line it draws is so wide of the mark as 
palpably to have no relation to the end sought, it is not 
for the judicial power to reject it and substitute another, 
or to say that no line may be drawn. 

The objection that the gifts are taxed as a part of the 
donor’s estate, and at the same rates and on values as of 
the donor’s death, has no more force than that made to the 
selection for taxation of gifts made within two years of 
death. Since the basis of the tax is that it compensates 
for the drain on the estate tax, and since it is paid by the 
donor’s estate, which would otherwise be compelled to pay 
the estate tax on transmission at death, the whole object 


U. S. Chamber of Commerce Convention 
to Consider Taxation Problems 


HREE sessions of the Twentieth Annual Meet- 

ing of the Chamber of Commerce of the United 
States of America, which will be held in San Fran- 
cisco, May 17-20, will be devoted to problems of 
public finance, relating directly to taxation. 


As announced in The Week’s Work, publication of 
the National Chamber, the general session, May 19, 
will be devoted to the discussion of pressing prob- 
lems of public finance—the fiscal situation of the 
Federal Government and the control of Federal, state 
and local expenditures. The convention will have 
before it the report of the Committee on Govern- 
ment Expenditures of the National Chamber, which 
sets as a goal the reduction of Federal expenditures 
by at least $500,000,000. 

State and municipal finance will be considered at 
two round table sessions. Questions around which 
discussion will center are announced as follows: 
REDUCING STATE AND LOCAL BUDGETS— 

What can states generally adapt to their own use from 


the budget controls devised by New York, Massachu- 
setts, Utah and other states? 
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of the tax on the gifts would be defeated if levied on an- 
other basis. In determining the reasonableness of a tax 
which, like this one, is levied in lieu of another, it is of 
course necessary to consider all the statutes affecting the 
subject matter. Interstate Buses Corporation v. Blodgett, 
276 U. S. 245; Farmers & Mechanics Savings Bank v. Minne- 
sota, 232 U. S. 516, 529. Where the very purpose and jus- 
tification of the one tax is that it is compensatory for the 
loss of the other, it is no objection that the one is made 
the exact equivalent of the other, thus avoiding inequality 
which, under some circumstances, might be objectionable. 
See General American Tank Car Co. v. Day, 270 U. S. 367. 
No one has yet indicated precisely in what way this method 
of measuring the tax works any greater injustice or hard- 
ship than the tax on estates. It is certainly not greater 
where, as here, the tax is paid from the estate of the 
donor who, regardless of his age, in giving away his prop- 
erty after the statute was in force, took his chances that 
death within two years would bring it into his estate for 
taxation where it would have heen if the gift had not been 
made. See Milliken v. United States, 283 U.S. 15, 20, pp. 23, 
24. <A very different case would be presented if the taxed 
gift were made before the enactment of the taxing statute 
and many years before the death, as in Frew v. Bowers, 
12 F. (2d) 625, 630. See Nichols v. Coolidge, supra. The 
application of the estate tax to the other types of gift inter 
vivos mentioned in the Act has uniformly been upheld, even 
though the gift was made more than two years before 
death. Milliken v. United States, supra; Phillips v. Dime 
Trust and Safe Deposit Co., 284 U. S. 160; Tyler v. United 
States, supra; Rienecke v. Northern Trust Co., 278 U. S. 339; 
Chase National Bank v. United States, 278 U. S. 327. 


I cannot say that the tax on all gifts made in contempla- 
tion of death, supplemented by that imposed on all others 
made within two years of death, is not adapted to a legiti- 
mate legislative object. The history of the litigation over 
gifts made in contemplation of death, to which reference 
has been made, and the reports of Congressional Commit- 
tees prepared after extensive investigation and with expert 
aid, plainly indicate that it is. 1 can find no adequate rea- 
son for saying that the tax is invalid. The denial of its 
validity seems to me to rest on no substantial ground and 
to be itself an arbitrary and unreasonable restriction of the 
sovereign power of the Federal Government to tax, for 
which neither the words of the Fifth Amendment nor any 
judicial interpretation of it affords justification. 


The questions should be answered in the negative. 
Mr. Justice Brandeis joins in this opinion. 


What about the “Indiana Plan’—does it have use else- 
where? 


New Mexico has a different plan—could it be trans- 
planted? 
Do tax limit laws really limit? 


CONTROLLING MAJOR COSTS— 
How far can states go in financing welfare activities? 
Schools and roads—North Carolina’s experiment. 
Abolishing township road systems—will Michigan save 
money? 
Personnel—how can the cost come down? 


CONTROLLING PUBLIC DEBTS— 
Direct control by the states—North Carolina and West 
Virginia—does it kill home rule? 
State machinery available for local use—Massachusetts 
and Indiana—does it work? 


Can debts be kept within bounds through force of laws 
alone? 


A DAY OF RECKONING IN MUNICIPAL FINANCE— 

Increasing tax delinquencies, debt defaults, special as- 
sessment breakdowns, mounting deficits —Do these 
mark the end of free public spending? 

What is the remedy? Tax more? Borrow more? Spend 


less? 

3y what measures are local governments meeting the 
crisis? 

Two classes of cities—Those that drift—those that meet 
the test. 


(Continued on page 149) 
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Why Pay Property Taxes? 


Property Tax Delinquency in Ohio: A Bill 


of Particulars 


By ArtTHur E. NILsson * 


N a previous article? discussing the general prob- 
] lem of property tax delinquency in Ohio, some 
attempt was made to describe the actual pro- 
cedure of delinquent personal property tax collection 
in the eighty-eight counties of the state. The wide- 
spread failure of county officials to effectively carry out 
the statutes of enforced collection proves without much 
question that Ohio has gone the way of other states 
which have experienced a general 
breakdown of the law of delinquent 
personal property tax collection. 
The situation with regard to the 
collection of unpaid real property 
taxes is not as serious as that of 
unpaid personal property tax collec- 
tion. Nevertheless, the problem is 
sufficiently disturbing to warrant 
drastic modification in the law of 
enforced collection of unpaid real 
property taxes as the most direct 
means of improving the quality of 
administration in this more impor- 
tant phase of the property tax sys- 
tem. In this article there will be 
presented the actual procedure of 
delinquent property tax collection 
in Ohio with such suggestions as 
seem advisable to overcome the 
many shortcomings in law and ad- 
ministration that have developed. 


The Delinquent Real Property 
Duplicate 

As in the case of unpaid per- 
sonal property taxes, the Ohio law* requires that 
county auditors prepare each year after the August 
settlement a list of the unpaid real property taxes 
tound outstanding on the treasurers’ records at the 
close of the June collection period. This list of un- 
paid real property taxes in each county, designated 
as the Delinquent Real Property Duplicate, is made 
up on a cumulative basis; that is, the record shows 
not only the amount of unpaid taxes and penalties 
of the current levy for each delinquent taxpayer but 
also all delinquent taxes and penalties of former 
years for which the taxpayer is in default. 

Although all county auditors follow a uniform 
practice in making up their real property delinquent 
duplicates on a cumulative basis—differing in this 
respect from their practice in the preparation of the 





* Associate Professor of Economics, Oberlin College; formerly Econ- 
omist of the Governor’s Taxation Committee of Ohio. 


This study, presented here in summary form, comprises Part II of 
the Report on Property Tax Administration in Ohio, prepared by the 
Subcommittee on Research of the Governor’s Taxation Committee, Ohio. 
A summary of Part I of this report, with a brief discussion of the work 
undertaken by the Subcommittee on Research, was presented in R. T. 


pompton’s article, ‘‘Romance and Reality,’”’ NationaL Tax MaGazine, 
ec., 1931, 
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personal property delinquent duplicates which, as 
shown previously, were made up on either a cumu- 
lative or non-cumulative basis—the method or man- 
ner of showing the total amount of accumulated 
taxes and penalties for each taxpayer on the record 
is by no means uniform. In some counties, for 
example, the form of the delinquent duplicate is such 
that only the aggregate amount of unpaid taxes 
and penalties is shown for each tax- 
payer without listing separately the 
unpaid items of the current year 
and those of former years which 
make up the total. With this 
method of record keeping the 
unpaid taxes and penalties of the 
current year are added to the delin- 
quencies of former years as report- 
ed in the delinquent duplicate of 
the preceding year and then brought 
forward in one total to the current 
duplicate. On the other hand, sev- 
eral county auditors have adopted 
a form of record which shows sepa- 
rately the unpaid taxes and penal- 
ties of the current year and the 
unpaid taxes and penalties of for- 
mer years before totaling the amount 
for which each taxpayer is in ar- 
rears. This particular method of 
showing delinquent tax accumula- 
tions possesses the advantage of 
presenting directly the amount of 
unpaid taxes of the current levy for 
each individual and for the county 
as a whole. In most counties of the state, however, 
the form of the delinquent record takes on some 
modification of either of those just cited. In some 
counties the delinquency data are recorded on the 
aggregative basis with also a column listing the 
amount of penalty for the unpaid taxes of the cur- 
rent year. In other counties the delinquent record 
is set up in such a way as to show not only the total 
outstanding taxes on the duplicate but also the 
amount of the unpaid second-half tax of the current 
year’s levy included in this total. Even where this 
general arrangement is followed, the amount of pen- 
alties for the second-half tax or for the whole cur- 
rent year’s tax may or may not be set apart from 
the total delinquency. For one reason or another, 
county auditors have adopted these special forms 
which, varying much in detail from one another and 
not showing comparable data, unfortunately have 
little merit from the point of view of presenting in 
any direct manner, if at all, the amount of tax delin- 
quency by particular tax levies. To say the least, 


2 NaTIONAL Tax MaGazine, Feb., 1932. 


3 Throughout this article reference is made to the Ohio Tax Statutes 
as of 1930. 
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such records fail in their purpose of a clear presenta- 
tion of the current facts of tax delinquency. 


From the viewpoint of merely showing the 
amount of accumulated tax delinquency in the var- 
ious counties of the state, the method or form of 
record keeping may not be considered of major im- 
portance. It may well be that variation in the 
methods of record keeping between counties makes 
for a certain amount of expediency in meeting the 
different clerical requirements of this task in each 
county. Yet if delinquent tax records are to provide 
information which may be of value in formulating 
sound tax policy, it seems paramount that these rec- 
ords should present the facts of tax delinquency in 
such a manner as to be of service for collection 
analysis purposes. With delinquency records in 
their present form it is impossible, for example, to 
determine the amount of unpaid real property taxes 
in Ohio for any particular tax levy without a de- 
tailed examination of the treasurer’s records in many 
counties where this information is not available di- 
rectly in the delinquent tax records. It appears to 
the writer, therefore, that inasmuch as the law 
requires that unpaid real property taxes be recorded 
in the county delinquent real property duplicate in 
one manner or another, it certainly would be desir- 
able if the unpaid taxes of the current year and the 
unpaid taxes of former years were shown separately 
in making up the total real property delinquency. 
Only a few county auditors, as noted above, now 
make this separation. 


If county delinquent real property duplicates were 
standardized in the manner here suggested, the de- 
linquent duplicates, in addition to showing the 
amount of delinquent taxes and penalties owed by 
each taxpayer in the county, would lend themselves 
to a broader use for statistical analysis of property 
tax collections for the state as a whole. With data 
available in each county showing the amount of un- 
paid taxes of each year’s levy, it would be a simple 
matter for the Tax Commission or the Legislature 
to utilize these data as a basis for sound policy de- 
termination in the problem of property tax collection. 
Thus in counties where current unpaid taxes were 
inordinately large in amount, because of either rela- 
tively overburdensome taxation or poor collection 
methods, such a situation would be uncovered im- 
mediately by a comparative analysis of the current 
delinquency returns of all of the counties. The facts 
of the case, at least, would be brought into bold 
relief, and the introduction of such corrective meas- 
ures as the situation seemed to require could be sub- 
stituted for the present attitude of indifference which 
in part is a result of the failure of inadequate records 
to focus attention thereon. 


The criticism of the lack of uniformity and inade- 
quacy of real property delinquency duplicates ap- 
plies equally well, if not more so, to the methods 
employed by county auditors in recording unpaid 
special assessment charges. Special assessment de- 
linquency records, if prepared at all, are generally 
of such an unsatisfactory character from the point 
of view of showing current delinquencies that, with 
the exception of a few counties of the state, it is 
practically impossible to determine the status of spe- 
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cial assessment collections at any particular time 
without a detailed examination of the county assess- 
ment duplicates. Here again, inasmuch as the in- 
formation regarding unpaid special assessments 
should be available in some form or another, it seems 
desirable that these data should be recorded in a 
uniform manner by all county auditors in order that 
the information might be utilized as a basis for pol- 
icy determination in special assessment practice. If 
unpaid special assessments were recorded in such a 
manner that the amount of unpaid special assess- 
ments of the current levy, in addition to the delin- 
quencies of former years, could be ascertained 
directly from the delinquency duplicate, a comparison 
of the current unpaid special assessments with the 
assessment charges levied during the year would 
set forth clearly the present status of special assess- 
ment collections. They would better serve as a guide 
for special assessment policy than would any com- 
parison of cumulative special assessment delinquen- 
cies with total assessment charges over a period of 
years, since cumulative data are of little value in 
throwing light on current collections. The unhappy 
record of special assessment collections in many 
counties of Ohio during recent years carries its own 
implication as to the necessity of at least having a 
running account of annual assessment collection 
efficiency. To borrow from Lincoln, “If. we ‘could 
first know where we are, and whither we are tending, 
we could better judge what to do and how to do it”. 


Original Certification of Delinquent Lands 


County auditors are required by law to certify to 
the State Auditor in February of each year all parcels 
of real estate upon which taxes or assessments are 
in default for two or more semiannual payments. 
Parcels of real estate thus certified are defined as 
“delinquent lands”. 


An examination of the county certification records 
for the twelve-year period between 1918 and 1930 
showed that sixty-six of the eighty-eight county 
auditors of the state certified delinquent lands regu- 
larly each year in accordance with the prescribed 
legal requirements. In the remaining twenty-two 
counties the auditors did not certify delinquent lands 
each year as required by statute. Of this number, 
seventeen county auditors omitted certifications in 
one or more years, not exceeding five, of the twelve- 
year period under review, while four county auditors 
failed to certify delinquent lands in as many as one- 
half of the years in this period. One county auditor 
did not make a single delinquent land certification be- 
tween 1918 and 1930. 


The most important explanation for the failure 
of so many county auditors to certify delinquent 
lands regularly each year was that the frequent ex- 
tension of time for payment of December taxes (the 
first half-tax) beyond the regular collection period 
of December 20th to January 20th made it impossi- 
ble for the county auditors to advertise the delin- 
quent lands in the period provided by law.‘ The 
auditors therefore postponed the certification and ad- 





*Sec. 5709 of the Ohio General Code provides that “each county 
auditor shall cause a list of delinquent lands in his county to be pub- 
lished once a week for two consecutive weeks between the 20th day of 
December and the 2nd Thursday in February next ensuing. . .” 
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vertisement of delinquent parcels until the next suc- 
ceeding year. The effect of such postponement, of 
course, is to delay by one year the foreclosure pro- 
ceedings on those parcels which are not redeemed 
before the quadrennial certification. In such in- 
stances the actual enforcement of the tax lien by 
foreclosure sale would not take place until six or 
six and one-half years after the date of the original 
tax default. 


In some counties it was found that certifications 
were omitted occasionally because of the pressure of 
other duties in the auditor’s office. Where this ex- 
planation was proffered the auditor frequently com- 
mented that after all the certification would be made 
in the following year and therefore no serious re- 
sults would be occasioned by the failure to certify 
the delinquent lands at the specified time. In further 
justification of this position it was stated that since 
the entire delinquent land procedure was unneces- 
sarily cumbersome and expensive for the county, lit- 
tle compunction need be shown if, for one reason or 
another, the certifications were “inadvertently” omit- 
ted in some years. The auditor of the county in 
which delinquent lands have never been certified 
was quite specific on this point and insisted that the 
omission of certification and advertisement of delin- 
quent lands would save money for the taxpayers 
of the county—hence, why certify. 


Certification of Delinquent Special Assessments 


Although the statutes provide that unpaid special 
assessments should be certified in the same manner 
as unpaid real property taxes, several county audi- 
tors fail to include delinquent special assessments in 
the delinquent list certified to the State Auditor. In 
a statistical analysis of the 1925 February certifica- 
tions in forty-three counties, the data showed that 
eight county auditors failed to certify unpaid special 
assessments along with unpaid real property taxes. 
A similar study of the 1929 February certifications 
in thirty-eight counties disclosed that two county 
auditors did not certify unpaid assessments and that 
one county auditor certified unpaid special assess- 
ments only if taxes were also in default. 

Where special assessment delinquencies were not 
certified, it appears that most of the auditors were 
under the impression that the delinquent land cer- 
tification procedure need apply only to unpaid real 
property taxes. This idea probably grew out of the 
practice of some county treasurers accepting pay- 
ment of property taxes in full when at the same time 
the taxpayer allowed special assessment charges to 
pass in default. Since real property taxes were not 
delinquent, the unpaid special assessments were not 
certified. An earlier ruling from the Attorney Gen- 
eral’s office to the effect that taxes could be accepted 
in full, although no payment was made on special 
assessment charges, apparently gave endorsement 
to this procedure. Recently, however, this practice 
has been declared unlawful by a ruling of the Ohio 
Supreme Court, which states that special assess- 
ments upon real estate for public improvements are 
taxes within the meaning of Sections 2655 and 3892 
of the General Code and that county treasurers are 


5 State, ex rel. Brown, Treas. v. Cooper, Treasurer, 123, Ohio State. 23. 
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not permitted to receive payments of general taxes 
without at the same time collecting payment of spe- 
cial assessments for public improvements certified 
to the county treasurer for collection. 

In some instances county auditors were unwilling 
to certify delinquent special assessments because the 
assessment charges giving rise to the delinquency 
had been levied without appropriate restrictions and 
later proved to be exorbitant. Clearly an injustice 
had been worked on the landowner, and the auditor, 
recognizing this situation, had therefore disregarded 
certification. In such cases of abuse in special 
assessment financing some relief should be afforded 
the assessee, but it must be brought about by more 
appropriate means than by the omission of delin- 
quent land certification. For to certify some special 
assessment delinquencies and not to certify others 
throws the whole situation into confusion and leads 
only to irregularity in the entire certification procedure. 


Advertisement of Delinquent Lands 


The publication of delinquent land list is an inte- 
gral part of the original certification procedure. The 
requirement that the county auditor shall cause the 
list of delinquent lands to be published once a week 
for two consecutive weeks in certain qualified coun- 
ty newspapers between the twentieth day of Decem- 
ber and the second Thursday in February next 
ensuing is a mandatory one. Although the period for 
advertising delinquent lands is specified as between 
December 20th and the second Thursday in Febru- 
ary, the former date has no signficance, since the 
granting of the thirty day extension period from 
December 20th would make impossible the deter- 
mination of the unpaid taxes of this levy until after 
January 20th, at which time the treasurer’s books 
are usually closed. In practice, therefore, the actual 
advertising period is limited to a maximum of three 
and one-half weeks, assuming that the second 
Thursday of February falls on the fourteenth day, 
the latest possible date for the second Thursday 
in the month. On the other hand, if the first day 
of February chances to fall on Thursday, the adver- 
tising period is limited to one of two and one-half 
weeks duration. 

In view of the limited time available for adver- 
tising the delinquent list, it is apparent that a 
premium is placed upon promptness on the part of 
the treasurer in closing his books on the 20th of 
January. If there is a delay by the treasurer in this 
respect, the delinquent lands cannot be advertised 
in accordance with the statutes, with the result that 
the delinquent list must be advertised late or post- 
poned to the following year. 

An examination of delinquent land advertising 
practice for the counties of the state in recent years 
disclosed that the auditors of fifty-nine counties ad- 
vertised delinquent lands within the period pre- 
scribed by law. The remaining twenty-nine county 
auditors reported that they were unable to advertise 
the delinquent lands each year within the prescribed 
time limits. In most cases the reason for the delay 
was attributed to the failure of the county treasurers 
to close their books in time for the preparation of 
the delinquent list for newspaper publication in the 
specified advertising period. 






































































































































































































































































































































































































































































































































































































































In one county the delinquent land list has not been 
advertised since 1924, while in two others the list 
has never been advertised in accordance with the 
certification requirements. The auditors of these 
counties have concluded either that it is not neces- 
sary to advertise the delinquent list in order to 
foreclose on the lands at a later date, or, that the 
results of the publication do not justify the county’s 
incurring this heavy advertising expense. On the 
latter point one auditor remarked, “I’m interested 
in saving money for the taxpayers of this county 
and one way to cut down the expense of running 
this office is to forget about the advertising of this 
delinquent land list. It never pays.” Doubtless much 
is to be said in favor of not advertising the delin- 
quent list if, as is the case in many counties, the 
original certification procedure is subsequently nul- 
lified by the failure of other county officers to carry 
out foreclosure proceedings against the delinquent 
lands, or if the results of the delinquent land fore- 
closure sales do not warrant the expense of publica- 
tion. 

In the counties where foreclosure proceedings 
have actually been carried out against delinquent 
properties, most of the parcels offered for sale found 
no bidders. The advertising cost incurred by the 
county in publishing such delinquent land lists rep- 
resents a heavy expense to the county. Of the few 
parcels actually sold the sale price in many instances 
did not suffice to cover the costs of sale. Of course, 
at the time of the original certification of the delin- 
quent lands it is not possible to determine what par- 
cels will not return advertising costs in their final 
disposition, but experience has shown that probably 
most of them will fall in this category. 

In view of the losses sustained by the counties 
in the disposal of delinquent lands, some modifica- 
tion of the present advertising requirements cover- 
ing the publication of the delinquent land lists 
should be made. There can be little doubt that the 
present advertising practice is unnecessarily expen- 
sive. It seems that the same purpose of public 
notification would be attained if some discretion 
were left to county auditors concerning the actual 
content of the delinquent land lists which are to be 
published. One suggestion that might be made 
which gives promise of reducing this advertising 
expense is that parcels should not be included in 
the advertised delinquent list unless the amount of 
unpaid taxes, special assessments and penalties ex- 
ceeded $25.00. Were this arrangement followed in 
the publication of the delinquent lists it would be 
sufficient to state that, as an addenda to the list of 
parcels with delinquencies in excess of $25.00, other 
parcels have been certified to the State Auditor and 
are listed in the county land tax certification records 
as are the published delinquent parcels. 

At the present time Lucas (Toledo) and Summit 
(Akron) counties are not including small delinquen- 
cies in the published list, although there is no legal 
provision for this practice in the present statutes. 
In the February certifications of 1929 the Summit 
County Auditor did not certify any parcels on which 
delinquent taxes, assessments and penalties were 
less than $50.00. In Lucas County no parcels were 
certified with delinquencies less than $25.00. This 
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practice should have legal endorsement, at least to 
the extent of giving county auditors some discrétion- 
ary powers concerning the make-up of the adver- 
tised list. The present certification procedure would 
not be weakened in any respect by this arrange- 
ment, yet at the same time it would assist in reduc- 
ing the advertising costs of all such parcels as are 
quadrennially certified and which, when sold, do not 
return enough to pay the costs of sale and original 
certification advertising fees. 


Quadrennial Certification of Delinquent Lands 


If delinquent lands have not been redeemed with- 
in four years from the date of original certification 
by the payment of all taxes and assessments in ar- 
rears, penalties, interest charges, and advertising 
and certification fees, they are again certified to the 
State Auditor by the county auditors as the next 
step in the procedure to bring about foreclosure pro- 
ceedings. At this time of quadrennial certification 
the amount of the delinquency includes that of the 
original certification plus all taxes, special assess- 
ments, penalties, and the 8 per cent annual interest 
charge which have accrued during the intervening 
period between the original and the final certifica- 
tion. 

For each delinquent parcel quadrennially certified 
the auditor is required to prepare an individual cer- 
tificate which sets forth in complete detail a history 
of the delinquency accumulation. This quadrennial 
certificate is in fact a detailed statement showing a 
complete tabulation of each tax, special assessment, 
penalty, and interest charge for which the taxpayer 
is in default. The preparation of the quadrennial 
certificates for delinquent parcels calls for consid- 
erably more clerical labor than that required in the 
original certifications of the same parcels since in 
the latter procedure the auditor had to record only 
the accumulated charges against each parcel over a 
period of a year or a year and a half for the purpose 
of listing such delinquent lands in the County Land 
Tax Certificate Record. If a county auditor is re- 
quired to prepare several hundred quadrennial cer- 
tificates each year he has no simple task on his 
hands. Moreover, in a situation where many hun- 
dreds of small city and town lots are found delin- 
quent on the duplicate the assignment of certificate 
preparation is in no way reduced or simplified inas- 
much as it requires almost as much time and effort 
to prepare a certificate for a parcel in default for 
$1.00 as one delinquent to the extent of $5,000. 

Because of its complexity county auditors were 
quick to express themselves as being opposed to the 
present quadrennial certification procedure, espe- 
cially in view of the fact that the results of this 
huge clerical assignment did not seem to justify the 
time and expense involved. In consequence, many 
auditors do not set up the delinquency accumulations 
on the quadrennial certificates in the detailed man- 
ner stipulated by law, but merely show in one figure 
the total accumulations to date as in the case of 
the original certifications. Other auditors in order 
to reduce the clerical labors involved frequently 
omitted the preparation of quadrennial certificates 
for delinquent parcels upon which the accumulated 
delinquencies were less than a certain minimum. 











Apri 


On t 
signe 
low 
A 
tices 
will 
adm: 
TI 
into 
catic 
that 
1918 
was 
were 
tion 
1922 
that 
tors 
orig: 
1926 
In 
tific: 
tors 
not 
peri 
reco 
this 
qua 
cour 
into 
audi 
ling 
viol. 
to kt 
ano’ 
tion 
ficat 
thre 
Sive 
C 
cou 
bee 
he | 
req 
in t 
atte 
pro; 
real 
F 
tific 
fica 
in 1 
Th 
vea 
tior 
ami 
qua 
ulo 
ent 
Sco 
pre 
Ove 
offi 
wa 
cal 





al 


April, 1932 


On the other hand, several county auditors have re- 
signed from this task—they make no attempt to fol- 
low out the quadrennial certification procedure. 


A brief summary of the actual certification prac- 
tices as carried out by the eighty-eight county auditors 
will give some indication as to the quality of the 
administration of this phase of the delinquency law. 

The present certification procedure was written 
into the Ohio tax law in 1918. Quadrennial certifi- 
cations therefore were first made in 1922 for lands 
that had been originally certified as delinquent in 
1918, and the most recent, at the time this study 
was undertaken, were made in 1930 for lands that 
were first certified as delinquent in 1926. Examina- 
tion of the quadrennial certificate records over the 
1922-1930 period in each of the counties disclosed 
that only sixty-nine of the eighty-eight county audi- 
tors made the required certifications for parcels 
originally certified as delinquent during the 1918- 
1926 period. 

In the nineteen counties where quadrennial cer- 
tifications were not made regularly, ten county audi- 
tors omitted annual certifications in at least one and 
not more than four years during the eight year 
period while four county auditors prepared certification 
records in less than four years of this period. Of 
this latter group, one county auditor made the first 
quadrennial certifications for delinquent lands in his 
county in 1930—twelve years after the law was written 
into the statutes. In this particular county former 
auditors had neglected to quadrennially certify de- 
linquent lands—quite clearly precedent had to be 
violated here if foreclosure proceedings were ever 
to be introduced in order to enforce tax liens. In 
another county of this group quadrennial certifica- 
tions were last made in 1924; in the other two, certi- 
fications have not been made since 1925. In these 
three counties the procedure apparently has been 
given up as an impossible or futile task. 

Of striking significance is the fact that in five 
counties no quadrennial certifications have ever 
been made. In fact one county auditor admitted that 
he knew nothing about the quadrennial certification 
requirements. In other words, there are five counties 
in the state where, over a period of eight years, no 
attempt has been made to set in motion the machinery 
provided by law for the enforced collection of unpaid 
real property taxes. 

From this evidence it appears that the entire cer- 
tification procedure stands in drastic need of simpli- 
fication if some measure of success is to be attained 
in the administration of delinquent tax collection. 
There can be little doubt that the extended four- 
vear period between the original and final certifica- 
tion of delinquent lands makes for an excessive 
amount of record keeping; particularly when the 
quadrennial certification procedure calls for a metic- 
ulous listing of each item of delinquency during the 
entire period for which taxes are in default. On this 
score one auditor went so far as to say that the 
preparation of delinquency records each year took 
over one-half of the time of the personnel of his 
office. Doubtless this statement was more in the 
way of an emotional estimate that that of a statisti- 
cal fact yet it emphasizes the point that the delin- 
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quent land certification procedure is unnecessarily 
cumbersome. 

The difficulty of enforcing the collection of unpaid 
taxes by this elaborate certification procedure in itself 
explains the unsatisfactory results obtained under 
the present law. Recognizing at the outset that in 
many counties the auditors’ offices are relatively un- 
derstaffed because of numerous detailed tasks that 
they are required to perform, it is common to find 
that many tax records are not kept up to date in ac- 
cordance with the law. Tax delinquency records are 
no exception. Other administrative duties, equally 
pressing and important, make their exactions on the 
limited time of the office personnel with the result 
that frequently the certification records which should 
be prepared during one year are not made or com- 
pleted until the following or later years. If tardi- 
ness in the preparation of such records becomes the 
usual thing, it is not long before the failure to pre- 
pare them at all is explained away as an inevitable con- 
sequence of the administrative difficulties of the law 
itself. Without any question much of this situation 
now exists in Ohio. At this point, therefore, we find 
the initial breakdown in the law of enforced collec- 
tion since the possibility of foreclosure sale is de- 
nied by the failure to carry out certain preliminary 
steps leading to this action. 

One proposal suggested to simplify the present 
certification procedure is to reduce the time between 
the original and final certification from four to two 
years. In view of the fact that in amount of certified 
delinquent taxes and assessments, approximately 70 
per cent of the delinquent lands are redeemed with- 
in two years from the date of original certification 
and that less than 15 per cent are redeemed in the 
third and fourth years, two advantages would result 
by changing the law in this respect. In the first 
place the return of delinquent lands to the active 
taxpaying list two years after original certification, 
instead of four years as now provided, would reduce 
the burden of delinquency of taxpayers of the county 
as a whole, assuming, of course, that the tax liens 
were foreclosed immediately after final certification. 
Secondly, the certification of delinquent lands for 
foreclosure proceedings two years after original cer- 
tification, instead of four, would save county auditors 
much time and effort in the preparation of the final 
certification records. 

Not much in the way of sound objection can be 
offered why foreclosure action should not. be 
brought against delinquent lands two years after 
original certification. Even with a biennial certifica- 
tion enforced collection would not take place until 
after three or three and one-half years following 
the original tax default. To say the least, this should 
be sufficient time for a taxpayer to restore his finan- 
cial house in order before the tax lien of the state 
is enforced. 


Foreclosure Proceedings on Delinquent Lands 


Within three months after the date of filing the 
quadrennial certificates of delinquent tracts of land, 
or city or town lots with the auditor of state, fore- 
closure proceedings should be brought by the coun- 
ty treasurer upon each unredeemed delinquent land 
tax certificate. This action constitutes the actual en- 
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forcement of the state’s tax lien at law, and in the 
last analysis is the step that gives the tax delin- 
quency law, with its many preliminary gestures to 
this end, what little effectiveness it may enjoy. 


It is nothing short of amazing to find that only 36 
counties of the state in recent years have actually 
enforced the collection of delinquent taxes and as- 
sessments by foreclosure suits. Fifty-two counties, 
almost three-fifths of the total number, have made no 
effort at all to collect unpaid taxes by foreclosing on 
delinquent properties. This situation should not im- 
ply that all tax collection officers in these counties 
have been negligent in the performance of their 
official duties but rather that the county officers 
charged with the responsibility of collecting these 
taxes have failed to cooperate in bringing about 
enforced collection. Before foreclosure suit can be 
brought against delinquent lands, the cooperation 
of three different public officials and the courts 
is necessary, and the failure of either the auditor, 
the treasurer, or the prosecuting attorney to carry 
out his specific assignment in the procedure nulli- 
fies, as far as the actual sale of the property is con- 
cerned, the steps taken by the other officials. Herein 
lies the explanation, in large part, for the poor per- 
formance of enforced tax collection in so many 
counties of Ohio. 


In nine counties of the fifty-two in which no fore- 
closure action was taken, the auditors were responsi- 
ble for failure to enforce collection. They did not 
make the quadrennial certification of delinquent 
lands as required by law. Other county auditors did 
not necessarily make these certifications regularly, 
but nevertheless they did succeed in certifying them 
at some time so that they could be acted upon by 
the other county officers. 


In sixteen counties, or in approximately one-third 
of those in which no foreclosure sales were under- 
taken, the treasurers could be charged for the 
breakdown of the law. The auditors in these coun- 
ties delivered certified copies of delinquent parcels 
to the treasurers but the latter took no action there- 
on. The treasurers, who are required to bring fore- 
closure action through the offices of the prosecuting 
attorneys, failed to file the delinquent tax claims as 
represented by the quadrennial certificates with the 
county prosecuting attorneys for collection. 

At first hand it seems incredible to believe that 
county treasurers should fail to carry out this simple 
assignment but here again the reason in many coun- 
ties for not carrying out the law was defended by, 
“why foreclose and penalize the taxpayers of the 
county—the lands will not sell for enough to 
pay the costs of the sale.” In view of this attitude 
it is not difficult to understand why they are reluc- 
tant to press foreclosure suits. This explanation was 
not made in every instance but where offered it was 
unquestionably in good faith. Although one might 
add that public officers should not take their 
personal interpretations of the desirability or undesira- 
bility of a certain statute as the basis for the per- 
formance or non-performance of duties required by 
that law, the significant point is that herein do we 


have an explanation for the breakdown of the law 
of enforced tax collection. 
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In three counties, the treasurers failed to file delin- 
quent tax claims with the prosecuting attorneys 
because their experience in the past had shown that 
their efforts would be wasted inasmuch as the pros- 
ecuting attorneys would not take any action thereon. 

In passing, it should be mentioned that in many 
cases the failure of county treasurers to file delin- 
quent tax claims with the county prosecutors’ offices 
has its roots in certain political considerations. Asa 
rule county treasurers do not wish to appear too 
aggressive in bringing about enforced tax collection 
whenever such action involves the “good-will” of 
the office. Especially is this noticeable if a county 
treasurer is a candidate for re-election to office. At 
such times subterfuges are sought to delay foreclos- 
ure proceedings to more opportune times. Unfortu- 
nately this rule does not work both ways for when 
a treasurer is no longer interested in holding office 
there is sometimes manifested an unusual lack of 
interest in those tasks which are disagreeable or do 
not make for popularity by the very nature of their 
operations. Only in cases where the treasurer feels 
that the delinquent taxpayer is “getting away with 
something” do we find a reversal of this customary 
attitude. In one cdéunty the influence of political 
considerations was particularly apparent. The treas- 
urer had been prevailed upon by local real estate 
interests to refrain from bringing foreclosure suits 
against delinquent lands on the grounds that their 
sale would “ruin” real estate values in the commu- 
nity. 

In twenty-three counties the blame for the break- 
down of the foreclosure proceedings could be placed 
on the prosecuting attorneys of the counties because 
of their failure to take action on the treasurers’ 
requests to enforce the tax lien on duly certified par- 
cels. In other words, in over one-quarter of the coun- 
ties of the state no foreclosure action is brought by 
prosecuting attorneys to enforce the collection of delin- 
quent real property taxes. In this group of counties 
the auditors and treasurers have carried out the pre- 
liminary steps to foreclosure suit—but to no. avail. 
As a result of this situation must not the invitation 
to default on tax payments in these counties appear 
an attractive one? 

The reasons for the breakdown of the law at this 
point did not differ materially from those advanced 
by other county officers who were equally indisposed 
to carry out the law of enforced tax collection. 
Ranking first in importance was the feeling on the 
part of the prosecuting attorneys that most of the 
delinquent parcels would not yield enough from 
foreclosure sales to defray court and advertising 
costs. The entire delinquent list was therefore dis- 
regarded in the interest of immediate savings for the 
county. Laudable as is this motive of economy, this 
consideration alone should not overshadow what 
amounts to a complete negation of the law of en- 
forced tax collection. Not much can be said for any 
policy which threatens to undermine, after a short 
period of time, the tax-paying morale of the com- 
munity. 

In many counties rumblings were heard to the 
effect that politics played an important part in the 
disinclination of county prosecuting attorneys to 
(Continued on page 150) 
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HE income tax law of the State of Idaho was 
held constitutional by the Idaho State Supreme 
Court in a decision on March 11 in the case of 
Ben Diefendorf, Tax Commissioner of the State of 
Idaho v. E. G. Gallet, State Auditor of the State of 
Idaho. In view of the similarity of the revenue 
provisions of the constitutions of Idaho and Illinois, 
this decision may be persuasive in adjudication of 
the validity of the recently enacted income tax law 
in the State of Illinois. 


Sections 2, 3 and 5 of Article VII of the State 
Constitution of Idaho, which were interpreted to 
empower the state to enact income tax legislation, 
read as follows: 


The legislature shall provide such revenue as may be 
needful, by levying a tax by valuation, so that every person 
or corporation shall pay a tax in proportion to the value 
of his, her, or its property, except as in this article herein- 
after provided. The legislature may also impose a license 
tax (both upon natural persons and upon corporations, 
other than municipal corporations, doing business in this 
state); also a per capital tax: Provided, The legislature 
may exempt a limited amount of improvements upon land 
from taxation. (Art. VII, Sec. 2.) 

The word “property” as herein used shall be defined 
and classified by law: (Art. VII, Sec. 3.) 

All taxes shall be uniform upon the class of objects 
within the territorial limits: of the authority levying the 
tax, and shall be levied and collected under general laws, 
which shall prescribe such regulations as shall secure 
a just valuation for taxation of all property, real and 
personal: Provided, That the legislature may allow such 
exemptions from time to time as shall seem necessary and 
just, and all existing exemptions provided by the laws of 
the territory, shall continue until changed by the legis- 
lature of the state: Provided further, That duplicate taxa- 
tion of property for the same purpose during the year 
is hereby prohibited. (Art. VII, Sec. 5.) 


Illinois Constitution Similar 


The power of the State of Illinois to levy an 
income tax depends upon a construction of Sections 
1 and 2 of Article IX of the Illinois Constitution, 
which read: 


The general assembly shall provide such revenue as 
may be needful by levying a tax, by valuation, so that 
every person and corporation shall pay a tax in proportion 
to the value of his, her or its property—such value to be 
ascertained by some person or persons, to be elected or 
appointed in such manner as the general assembly shall 
direct and not otherwise; but the general assembly shall 
have power to tax peddlers, auctioneers, brokers, hawkers, 
merchants, commission merchants, showmen, jugglers, inn- 
keepers, grocery keepers, liquor dealers, toll bridges, fer- 
ries, insurance, telegraph and express interests or business, 
vendors of patents, and persons or corporations using fran- 
chises and privileges in such manner as it shall from time 
to time direct by general law, uniform as to the class on 
which it operates. (Art. IX, Sec. 1.) . 

The specifications of the objects and subjects of taxation 
shall not deprive the general assembly of the power to 
require other objects or subjects to be taxed in such man- 
ner as may be consistent with the principles of taxation 
fixed in this constitution. (Art. IX, Sec. 2.) 


Clearly, in neither the Idaho nor the Illinois con- 
stitutions is a tax on income expressly permissible. 
_In determining whether the power to levy an 
income tax exists in the State of Idaho, the State 
Supreme Court recognized it as essential to con- 
sider two questions. First, is a tax upon net income 
from all sources a tax upon property within the 


The Idaho Income Tax Decision 


meaning of the constitution, which must be laid 
uniformly and according to value? Second, if not 
such a tax, can the state levy this form of tax; or 
reversely, is an ad valorem tax the exclusive method 
of taxation available to the state? 


State income tax laws have been passed upon in 
the court of last resort in eight states, other than 
Alabama and Massachusetts, all of which states 
have constitutional provisions similar to Sections 2 
and 5 of Article VII of the Idaho Constitution, and 
in each of these cases, the opinion says, it has been 
urged that income is property within the intent of 
the constitution and that a tax thereon is a direct 
property tax which must be laid uniformly by value. 
The Court selected Ludlow-Sayler Wire Company 
v. Wollbunk, 275 Mo. 339, 205 S. W. 196, as repre- 
senting a sound and clear summary of the reasoning 
upon which such a contention has been denied. 


In classifying the income tax, the Court concluded 
that since it is neither a property nor a poll tax, it 
is an excise tax. With reference to the position of 
the defendant that even though a tax upon net 
income is an excise and not a property tax, the state 
has no power to impose it, for the reason that the ad 
valorem property tax, poll taxes, and license taxes on 
business are the exclusive means provided for in 
the Idaho Constitution in raising state revenues, the 
Court, after quoting from previous decisions to the 
contrary, says: 


* * * It is a fundamental rule of constitutional law 
that a state constitution is an instrument of limitation and 
not of grant, that all powers are retained to the state not 
expressly withheld, and the decisions in this state are 
bottomed squarely upon that rule. 


Another objection raised was that the tax is not 
laid uniformly, whereby the taxpayer is deprived of 
due process and equal protection of the laws. In 
overruling this contention, the Court said: 


The state has the power to classify for the purposes 
of taxation, only limited by the rule that the classifica- 
tion must be reasonable and founded upon differences 
between the parties. The equality clause does not forbid 
reasonable classification. Discrimination through classi- 
fication is said to violate that clause only where it is such 
as “to preclude the assumption that it was made in the 
exercise of legislative judgment and discretion.” Stebbins 
v. Riley, 268 U. S. 137, 45 Sup. Ct., 424. 


The Federal attitude toward the rights and powers of 
a state to reasonably adjust its system of taxes is best 
expressed in Bell’s Gap Railroad v. Commonwealth of Penn- 
sylvania, 134 U. S. 232, 33 L. ed. 892, 895: 


“The provision in the Fourteenth Amendment, that 
no state shall deny to any person within its jurisdiction 
the equal protection of the laws, was not intended to 
prevent a state from adjusting its system of taxation 
in all proper and reasonable ways. It may, if it chooses, 
exempt certain classes of property from any taxation 
at all, such as churches, libraries and the property of 
charitable institutions. It may impose different specific 
taxes upon different trades and professions, and may 
vary the rates of excise upon various products; it may 
tax real estate and personal property in a different 
manner; it may tax visible property only, and not tax 
securities for the payment of indebtedness, or not al- 
low them. All such regulations, and those of like char- 
acter, so long as they proceed within reasonable limits 
and general usage are within the discretion of the state 
legislature, or of the people of the state in.farming their 
constitution.” 
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Classifications will always be upheld where they rest 
upon differences which have a logical relation to the sub- 
ject sought to be regulated or burdened and are not 
palpably arbitrary and capricious. (Atchison, Topeka & 
Sante Fe R. Co., 174 U. S. 96, 43 L. ed. 909; German-Alliance 
Insurance Co. v. Lewis, 233 U. S. 389, 58 L. ed. 1011; Heath 
& M. Mfg. Co. v. Worst, 207 U. S. 338, 52 L. ed. 236; Orient 
Insurance Co. v. Daggs, 171 U. S. 557, 43 L. ed. 552; Mutual 
Loan Co. v. Martell, 222 U. S. 225, 56 L. ed. 175.) 

None of the classifications complained of are objection- 
able. (State ex rel. Knox v. Gulf, M. & N. R. Co., 138 Miss. 
70, 104 So. 689.) The Supreme Scene ¢ of the United States 
in construing the Federal Income Tax, has uniformly sus- 
tained the progressive graduation of tax, and the differences 
in exemptions and rates of tax as applied to individuals and 
corporations. (Brushaber v. Union Pacific R. Co., 240 U. S. 
1, 60 L. ed. 493, 504; Fort Smith Lumber Co. v. Arkansas, etc., 
251 U. S. 532, 64 L. ed. 396, 399.) Credits allowed to in- 
dividuals are based upon the need of reserving to them 
unimpaired an income adequate to provide the necessities 
of life, (In re Opinion of the Justices, 84 N. H. 559, 149 
Atl. 321) a purpose which cannot be applied to corpora- 
tions. See also Stanley v. Gates, 179 Ark. 886, 19 S. W. 
(2nd) 1000. The progressive form of tax has been upheld 
in State v. Frear, 148 Wis. 456, 134 N. W. 673, and Shields 
v. Williams, 159 Tenn. 349, 19 S. W. (2nd) 261. Similar 
provisions of inheritance tax laws have been repeatedly 
construed in favor of the power of the state to so classify. 
(Magoun v. Illniois Trust & Savings Bank, 170 U. S. 283, 
42 L. ed. 1037, 1042; Knowlton v. Moore, 178 U. S. 41, 20 
Sup. Ct. 747, 44 L. ed. 969; Campbell v. California, 200 
U. S. 87, 26 Sup. Ct. 182, 50 L. ed. 382.) This court has 
upheld the power to classify with reference to the auto- 
mobile tax and the transportation tax. (Jn re Kessler, 26 
Ida. 764, 146 Pac. 113; Smallwood v. Jeter, 42 Ida. 169, 244 
Pac. 149.) 

The discrimination between single and married people 
in the matter of exemptions is reasonable, based no doubt 
upon the governmental policy of preserving and furthering 
the home. We can see no possible violation of the equality 
or uniformity provisions because the act directs that funds 
derived from the income tax be applied toward the reduc- 
tion of the state ad valorem levy. Certainly it is a permis- 
sible end of government to require that a certain portion 
of the expenses of the state be paid by the income tax, 
rather than out of the ad valorem levy. The object sought 
to be obtained by this provision was to prevent the state 
from acquiring large revenues from an income tax with the 
unrestricted power to spend them, in addition to the reve- 
nues provided by the ad valorem tax. This purpose seems 
to us entirely desirable and well within the powers of the 
legislature. The payer of the income tax certainly has no 
vested right to require that his money be diverted to other 
purposes than that provided, nor can it be reasonably said 
that he is thereby paying the tax of another. 

Nor does the objection that the law imposes an un- 
constitutional burden upon interstate commerce rest upon 
a foundation any more firm than those we have discussed. 
The answer to this is that the tax imposed is not upon 
gross revenues arising out of interstate traffic, but is upon 
the net income only. Such a tax is not a violation of the 
constitutional inhibition against laying a direct burden 
against interstate commerce. (Shaffer v. Carter, 252 U. S. 
37, 64 L. ed. 445, 459; United States Glue Company v. Oak 
Creek, 247 U. S. 321, 62 L. ed. 1135; Peck & Co. v. Lowe, 
247 U. S. 165, 62 L. ed. 1049; Atlantic Coast Line R. Co. v. 
Daughton, 262 U. S. 413, 67 L. ed. 1051, 1058; Underwood 
Typewriter Co. v. Chamberlain, 254 U. S. 113, 65 L. ed. 165; 
State ex rel. Knox v. Gulf, etc., supra.) 


The law imposes upon those who derive gain from 
within the state a fair and equitable tax, levied i in graduated 
proportion upon their ability to pay, which is in all re- 
spects valid and constitutional. 

The opinion, written by Justice Leeper, was con- 
curred in by Justices Givens and Varian, Circuit 
Judge Lee and District Judge Babcock. 

\ difference between the Idaho income tax and 
that in Illinois, which may be material in the mat- 
ter of constitutionality, is that under the Idaho law 
a tax based upon income is levied upon corporations 
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as well as individuals and fiduciaries, while under the 
Illinois law corporations are exempt. In only two 
states—Delaware and New Hampshire—is a per- 
sonal income tax levied without a similar tax on 
corporations. In a number of states individuals are 
subject to a personal income tax, while the corres- 
ponding corporation tax is nominally a franchise 
tax, but the base on which the rates are fixed is in- 
come. 

The Illinois law, incidentally, is not officially des- 
ignated as a personal income tax, but as “An Act in 
Relation to a Tax upon Persons and Fiduciaries 
Based upon Income.” Hence, it may, like the 
Idaho tax, be construed to classify as an excise tax. 


Income Tax Recommended for 
State of Indiana 


NUMBER of major changes in the tax laws of 

the State of Indiana are recommended in the 
majority report of the Citizens Tax Committee, re- 
cently presented to the Indiana Legislature. 

The major departures from the present revenue 
system proposed are an income tax and a tax on 
intangibles on the basis of 25 per cent of actual 
value. Other recommendations include: 


A scientific survey of-the structure of the gov- 
ernment of the state by efficiency engineers, for 
the purpose of effecting consolidations and the 
elimination of duplications and non-essential serv- 
ices. 

Reallocation of the proceeds of the gasoline tax 
and automobile fees. 

Change in law limiting budgets. 

Reduction in all salaries of persons who receive 
compensation from public funds. 

A special tax on motor carriers. 

Increase in license fees on passenger motor ve- 
hicles. 





California Taxpayers Represented in 
State Tax Research Bureau 


O enable California taxpayers to participate ac- 

tively in an official tax study for guidance of the 
Legislature to be made by the Tax Research Bureau, 
recently created in the office of the California State 
Board of Equalization, 36 representatives of various 
taxpaying groups have been appointed to an Advis- 
ory Council for the Bureau. It is the hope of the 
sponsors of the new organization that with its co- 
operation practical plans will be presented for relief 
of present property tax burdens. 


Rulings of the Bureau of Internal Revenue 


Bank Stock—Evidence of Worthlessness—Deductions for 
Assessments on Stockholders——Where a bank failed in 
1931 and was taken over by the state superintendent of 
banks, who made a call in that year upon the stockholders 
for payment of the additional liability imposed upon them 
by the state law, the call is a satisfactory showing of the 
determination of the worthlessness of the stock of the bank. 
Of the amount paid because of such additional liability, 
only the portion determined to be necessary to pay credi- 


(Continued on page 148) 
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FTER more than three weeks of debate, punctuated 
by a spectacular revolt of “irregulars” of both parties 
that eliminated the general manufacturers’ sales tax 
and otherwise modified in important particulars the Rev- 
enue Bill of 1932 (H. R. 10236) as it came from the Ways 
and Means Committee, party leaders of the House of 
Representatives gained sufficient control of the situation to 
obtain approval of a program of increased taxes which, 
supplemented by an anticipated reduction of some 
$200,000,000 in government expenditures, will effect a bal- 
anced budget for the fiscal year 1933, according to the 
Ways and Means Committee’s estimate. 

All but one of the modifications of the Ways and Means 
Committee bill were made by the House in Committee of 
the Whole. The exception was the defeat of the Swing 
amendment, which raised surtaxes to a maximum of 65 
per cent. Other attempts to change the bill as agreed 
upon in Committee of the Whole were decisively defeated. 

Recognition of the imperative need of maintaining the 
credit of the United States by bringing expenditures and 
revenues into balance assuages to a considerable extent 
the sting of increased income and estate tax rates and im- 
position of a tax on gifts, but the substituton for the gen- 
eral manufacturers’ sales tax of numerous special taxes at 
high rates caused acute unsettlement of business sentiment. 

Interest is now centered upon the action that will be 
taken by the Senate. That no departure from the deter- 
mination of the House to provide revenue sufficient to meet 


Increased Revenue 


Individual Income Tax 
ee ORY - | Pee ee phe Ee 00s Pet Ree ne pe ee $112,000,000 













Amendment increasing highest normal rate......... 3,000,000 
Additional surtax brackets, beginning $6,000.... 7,000,000 
Corporation Tax 
Oe RN x SERS EE. See a oo 21,000,000 
Reduction in exemption from $2,000 to $1,000....... 6,000,000 
Further increase in rate, 13% to 131%4%............ 8,400,000 
Additional increase to 15% for consolidated returns. 8,000,000 
Administrative Changes 
Bec WN. vor ars x's sesso. Fla Oe aii dip hte Spas oi do OO hie la 100,000,000 
MRE TOE DOGS. BUOTIIUIE «66. 6.0.5. 0,:0; 5, 5.005 <5, one fous Siatnsvess 15,000,000 
ere 6,000,000 
Dewees (Sette: 3650). ie re ow. 2,000,000 
Revision of depletion allowance............. reir 3,000,000 
Application of normal tax to dividends (unofficial). . 88,000,000 
Estate Tax 
Sa; Bi; DOQSG ab UE es se SO sk. 20,000,000 
Miscellaneous Taxes 

Sales of capital stock (4 cents per share, but not 
_less than 4%, 4 cents to apply to loans of stock) 70,000,000 
ee MOC IAD sk rac cine oes teu s 25,000,000 
Issues of capital stock and bonds (10 cénts per $100). 8,000,000 
Conveyances (50 cents on $100-$500, 50 cents per 

RE a ee Cee Se ee eee 10,000,000 
Sales of produce (5 cents per $100)................ 6,000,000 
Admissions (1 cent for each 10 cents over 45 cents) 40,000,000 
Lubricating oil (4 cents per gallon)............... 35,000,000 
Imported gasoline, fuel oil, &c. (1 cent per gallon). 25,000,000 
Malt and wort (35 cents per gallon), grape concen- 

_ trates SEE Pla eels. beue tape boleh een bak ans ve 46,000,000 
Tel. and tel. messages, &c., except press and radio 

services (5 cents on messages costing 31 cents to 

49 cents and 10 cents on messages costing 50 cents 

RTI, Fe ieee o eT eeat Fig tR Eee Peeslon 33,000,000 


Itemized Revenue Increases Provided by House Bill for Fiscal Year 1933 
(Ways and Means Committee Estimates) 





prospective expenditures will be made by the Senate was 
practically assured by the action of Senate Republican in- 
dependents in endorsing a revenue bill sufficient to balance 
the budget, but .that the Senate bill will differ in many 
respects from that approved by the House seems equally 
probable. As to the fate of the general manufacturers’ 
sales tax, such a levy, instead-.of replacements made by 
the House, has influential advocates in the Senate, and 
they will be aided by vehement protests of numerous in- 
dustries singled out by the House for heavy imposts; yet 
the most ardent supporters of a general sales tax do not 
appear to entertain strong hope that the tax has a much 
greater chance of surviving the Senate insurgency gauntlet 
than it had in the House, and even if prospects were other- 
wise, it is hardly probable that the Senate would run the 
risk of ‘a long drawn-out and disturbing wrangle by at- 
tempting to override the decisive action of the House. 
Hearings by the Senate Finance Committee, which were 
started on April 6, are expected to extend over a period of 
at least two weeks. Debate will consume two weeks or 
more, so that it is unlikely that final vote on the bill by 
the Senate will be taken earlier than the first week of May. 


House Income Tax Changes 


NE of the first deviations from the bill reported by the 
the Ways and Means Committee that was made by 
the House was an amendment of Section 11, raising the 
normal tax on incomes in excess of $8,000 from 6 to 7 











NO RE. re ee ee re 500,000 
Cosmeties, &c. (10% of manufacturers’ sales)....... 20,000,000 
Furs (10% of manufacturers’ sales)............... 15,000,000 
Jewelry (10% of manufacturers’ sales)............. 15,000,000 
Sporting goods and cameras (10% of manufacturers’ 

Oe TEA a8 BOAR CSA Br oS, re ae eS 6,500,000 
ee a Ee er ort eee eae 10,000,000 
Matches (4 comte: mer TGOO) ac iaik 6co:s oins.c ces snes sins 11,000,000 
Chewing gum (5% of manufacturers’ sales)...... 3,000,000 
Radios and phonographs (5% of manufacturers’ sales) 11,000,000 
Mechanical refrigerators (5% manufacturers’ sales) 6,000,000 
Automobiles (3% of manufacturers’ sales)......... 44,000,000 
Trucks (2% of manufacturers’ sales).............. 4,000,000 
Accessories (1% of manufacturers’ sales).......... 8,000,000 
Candy (5% of manufacturers’ price).............. 12,000,000 
Safety deposit boxes (10% of rental)......... 5 aed 1,000,000 
Yachts, motor boats, &c. (above $15 value, 10%)... 500,000 
Oil transported by pipe line (8% of charge)....... 20,000,000 
Firearms and shells (10% of manufacturers’ sales). . 2,500,000 
a nt ey ay Sa a ee Seo rE 165,500,000 
SUE I SN anon sa oisrcte SS we GER epee 5 $1,062,900,000 

Expenditure Reductions 
rete ME GE. BS Se crass ad ised snot een Hees ays 200,000,000 
TOG Gr DORM ose ek $1,262,900,000 
Estimated revenue needed to balance budget...... . $1,241,000,000 


The Treasury Department estimates of increased revenue yields 
on items which differ from the Ways and Means Committee esti- 
mates follow: 


Reveal of het loss provisions... 02... 6 sis i eee eee $ 7,000,000 
Revision of depletion allowances.................... 1,000,000 
ON SP ee 2 acon creo Gis oe, We Mode SS wale rete ew ee wee A 5,000,000 
Eo ike Crk xh, aint oe vine wih oa tig babe 5,000,000 
pe a Oo Ree CoP ee ener ene eee meee 125,000,000 


* The bill as reported to the House by the Ways and Means 
Committee. 
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per cent. This was followed by the Swing amendment 
to increase surtax rates to a maximum of 65 per cent, but, 
as previously stated, the latter amendment was later re- 
scinded. The surtax rates as finally approved by the House 
begin at 1 per cent on the excess of income over $6,000 
and run up to 40 per cent on the excess of income over 
$100,000. To the surtaxes as originally reported to the 
House, a surtax of 1 per cent on net incomes of $6,000 to 
$10,000 is added. The tax on $10,000, which under the 
original bill was exempt, is $40. Upon net incomes in 
excess of $10,000 and not in excess of $14,000, a tax of 2 
per cent is imposed. The surtax upon net incomes of 
$14,000 is $120, instead of $60 as in the original bill. The 
rates on the remaining brackets remain the same, but 
the total surtax on the highest amount in each bracket 
is $60 higher than provided for in the bill reported by the 
Ways and Means Committee, due to the increases made 
by the House in the two lowest brackets: 

The individual normal income tax rates approved by the 
House are nearly double the rates in the 1928 Act. The 
rates are 2 per cent on the first $4,000 of net income above 
exemptions, 4 per cent on $4,000 to $8,000, and 7 per cent 
on the excess of net income over $8,000. Moreover, the 
personal exemption for a married person is reduced to 
$2,500 and that for a single person to $1,000. 

The House bill makes the rate on net income of cor- 
porations 13% per cent, with only a $1,000 credit allowed 
corporations earning less than $10,000. Corporations filing 
consolidated returns are made subject to a 15 per cent 
income tax, which in effect is a fee of 1% per cent for the 
privilege to affiliated corporations of filing consolidated 
returns. Taxpayers will have the option of deciding 
whether or not they wish to file consolidated returns, and 
will not be compelled to follow the practice they have used 
hitherto. 

Administrative Changes 


Among the important administrative changes made after 
the bill was reported to the House are provisions applying 
normal income tax rates to dividends from domestic cor- 
porations earning more than $25,000 gross in the year pre- 
ceding the year in which the dividend was paid, and prevent- 
ing the deduction of net losses incurred during 1930 and 1931 
from 1932 and 1933 income. The dividend amendment, the 
effect of which is limited to the years 1932 and 1933, is 
estimated to bring in $88,000,000 annually. 

By striking out the last sentence in Section 115 (b) and 
making other sections of the bill conform with this change, 
the House provided that distributions of earnings or profits 
accumulated before March 1, 1913, will no longer be tax 
exempt. These distributions have been tax free since 1916, 
although the constitutionality of the tax has been upheld 
in Lynch v. Hornby, 247 U. S. 640, 37 Sup. Ct. 404. The 
House voted to tax them in 1928, but was over-ridden by 
the Senate. 

An amendment striking the last sentence from Section 
115 (d) made taxable at the surtax rates distributions from 
depletion reserves based on the discovery values of mines. 
It will bring $2,000,000 to the Treasury. 

For the taxable years 1932 and 1933, the credit allowed 
under Section 25 (a) (Credits of Individual against Net 
Income) is to be limited to the amount received as divi- 
dends from a domestic corporation which is subject to 
taxation under the Income Tax Title, the gross income of 
which for the taxable year preceding the year in which the 
dividend was paid did not exceed $25,000. This change 
means that dividends from corporations earning more than 
$25,000 gross will be subject to the normal tax, in the case 
of residents. By amending Section 143 (b), nonresident 
aliens will be taxed at the normal rates on dividends what- 
ever the gross income of the corporation. 

Net losses for the years 1930 and 1931 will not be de- 
ductible from income received in 1932 and 1933. Losses 
suffered in 1930 are deductible, however, from 1931 income, 
and net losses in 1934 will be allowed against 1935 income. 
The new Section 117 prevents the carrying over, after 1933, 
of net losses in the second year following the year in which 
incurred. 

After striking out Section 31, the House restored it and 
approved Section 131, thus permitting a credit against in- 
come taxes for foreign taxes up to that proportion of the 
income tax which the net-income earned in the foreign 
country bears to the total net income. 
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Modification Affecting Depletion Allowances 


By the addition of the following sentence after the first 
sentence in Section 23 (1), the depletion estimate was 
changed: “In any case in which it is ascertained as a result 
of development work that the recoverable units are greater 
or less than the prior estimate thereof, then such prior 
estimate (but not the basis for depletion) shall be revised 
and the allowance under this subsection for subsequent 
taxable years shall be based upon such revised estimate.” 
This amendment means, for example, that if a mining com- 
pany estimates that it has 1000 units costing $1000, and 
mines 500 of them, then discovers that it still has 100 
units left, the depletion is figured on the basis of the 1000 
unmined units, and instead of an allowance of $1 a unit 
being permitted, only $0.50 a unit will be allowed. 

The House also voted to include sulphur with oil and gas 
wells for the purposes of Section 114 (b) (3), thus giving 
owners of sulphur mines as an allowance for depletion 27/, 
per cent of the gross income from the property during the 
taxable year, provided that such allowance does not exceed 
50 per cent of the net income derived from the property. 


Sales and Excise Taxes 


LL of the long list of special taxes which were imposed 

by the House in lieu of a general manufacturers’ sales 
tax are for the emergency period to July 1, 1934, and take 
effect 15 days after enactment of the bill into law. Most 
of these are manufacturers’ excise taxes, and are laid, not 
upon the retailer, but upon the manufacturer or producer. 
Articles sold at retail as well as at wholesale are taxed at 
the wholesale price. The vendees bear the tax on contracts 
for future delivery made before March 1, 1932. Monthly 
returns, under oath, and payments to the collector are re- 
quired to be made in the manner and at the time prescribed 
by the Commissioner, with the approval of the Secretary. 
Sales at less than fair market value are to be taxed at fair 
market value. The Commissioner is authorized to make all 
necessary regulations. 

A summary of the selective manufacturers’ sales taxes 
adopted by the House follow: 

Perfumes, essences, extracts, toilet waters, cosmetics, 
petroleum jellies, hair oils, pomades, hair dressings, hair 
restoratives, hair dyes, tooth and mouth washes, dentifrices, 
tooth paste, aromatic cachous, toilet soaps, toilet powders, 
and all similar substances—10 per cent of the manufac- 
turers’ sales price. This tax, incidentally, was suggested 
to the Ways and Means Committee by Miss Laurette Tay- 
lor, an actress, and was the only recommendation made by 
any of the hundred and more witnesses before the Com- 
mittee for raising revenue. 

Jewelry, whether real or imitation, and all articles made 
of jewelry, except surgical instruments; watches and 
clocks; opera glasses, lorgnettes, marine and field glasses, 
and ‘binoculars—10 per cent of the manufacturers’ price. 

Furs—10 per cent of the manufacturers’ price. 

Sporting goods—10 per cent of the manufacturers’ price. 

Cameras, weighing not more than 100 pounds, and lenses 
for cameras—10 per cent of the manufacturers’ price. As 
this item stands now, there will evidently be a pyramiding 
of the tax, in that the lenses will be taxed if sold by a 
manufacturer of them to a manufacturer of cameras, and 
taxed again when the second manufacturer makes his sale. 
Treasury regulations may take care of this, however, or 
the provision may be amended. 

Chewing gum—5 per cent of the manufacturers’ price. 

Candy—5 per cent of the manufacturers’ price. 

Radio receiving sets and all parts thereof, including 
phonograph equipment used in combination with radio re- 
ceiving sets, and phonograph records—5 per cent. Pyra- 
miding of the tax is avoided by the provision, “A sale of 
any two or more of the-above articles shall, for the purpose 
of this section, be considered a sale of each separately.” 

Matches—a tax of 4 cents per 1,000 matches sold by the 
manufacturer, producer or importer thereof. 

Yachts, motor boats, pleasure boats and pleasure canoes 
if sold for more than $15 and not designed for trade, fishing 
or national defense—10 per cent of the manufacturers’ price. 

Automobile truck chassis and truck bodies and acces- 
sories sold in connection therewith—2 per cent of the 
manufacturers’ price. A sale of a truck, for purposes of 


this tax, is considered as a sale of the chassis and of the 
body. 
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Other automobile chassis and bodies and motor cycles, 
including the accessories sold in connection therewith— 
3 per cent. A sale of an automobile, as in the case of the 
sale of a truck, is considered as a sale of the chassis and 
of the body. 


Parts or accessories of automobiles and trucks, except 
chassis and bodies—1 per cent of the manufacturers’ price. 
Spark. plugs, storage batteries, leaf springs, coils, timers, 
tires, inner tubes, and tire chains, whether or not primarily 
adapted for use as parts or accessories, are to be considered 
as such. The tax shall not apply on sales of a manufac- 
turer to a manufacturer of trucks and automobiles, but if 
the second manufacturer resells the articles except in con- 
nection with trucks and automobiles, the tax will apply. 


Mechanical refrigerators of the household type and the 
accessories and components of mechanical refrigerators 
except when sold as component parts thereof—5 per cent. 
Provision is made for exempting, under regulations of the 
Commissioner, sales of component parts to a refrigerator 
manufacturer, but these articles are taxed if resold by the 
latter other than as parts of a completed refrigerator. 


The 1921 rates on beverages are reenacted, with slight 
changes. Cereal beverages, unfermented and unconcen- 
trated fruit juices, still drinks sold for beverages, and nat- 
ural or artificial mineral and table waters sold in bottles or 
other closed containers at more than 12% cents a gallon, 
are taxed at the rate of 2 cents a gallon. Finished syrups 
not used in the manufacture of carbonated beverages bear 
a tax of 9 cents a gallon, and when so used, are taxed at 
5 cents a gallon. Carbonic acid gas sold for use in bev- 
erages is taxed at the rate of 4 cents per pound. Monthly 
returns and registry by each manufacturer, producer and 
importer of these articles are required under the provision 
as approved by the House. 


Lubricating oils, of the grades designated by Society of 
Automotive Engineers as viscosity Nos. 20 to 70, inclusive 
—4 cents a gallon. This tax will apply to all oils used in 
automobiles. 

Brewer’s wort, liquid malt, malt syrup, and malt extract, 
whether fluid, solid or condensed, unless sold to a baker 
for use in baking or toa manufacturer of malted milk or 
medicinal products for use in such products—5 cents a 
gallon if containing less than 15 per cent of solids by 
weight, and 35 cents a gallon otherwise. 


Grape syrup, grape concentrate, and evaporated grape 
juice, if containing preservatives to prevent fermentation, 
40 per cent of the sales price, or, if imported, 40 per cent 
ad valorem. 


Import Taxes 


Imported crude petroleum and fuel oil, gas oil, and gaso- 
line derived from petroleum—1 cent a gallon. 


Imported coke, coal, and coke briquets—10 cents per 100 
pounds, 


Stamp Taxes 


NUMBER of stamp taxes, to be effective fifteen days 

after date of enactment, and to continue until July 1, 
1934, were adopted by the House. In all cases, they repre- 
sent a sharp increase in rates over the 1926 stamp tax 
rates, or a new tax. They are as follows: 


On issues of bonds, 10 cents on each $100 of face value 
or fraction thereof; on transfers of bonds, 2 cents on each 
$100 of face value or fraction thereof, with a minimum of 
¥% of 1 per cent of the selling price; on original issues of 
stock, 10 cents on each $100 of par or face value and 10 
cents on each share of no-par stock, unless the actual 
value of no-par stock is over $100 per share, in which case 
the tax is 10 cents on each $100 of actual value or fraction 
thereof, or unless the actual value is less than $100 per 
share, in which case the tax is 2 cents on each $20 of 
actual value or fraction thereof; on stock transfers, 4 cents 
on each $100 of par or face value or fraction thereof, and 
4 cents on each share of no-par stock, with a minimum 
of % of 1 per cent of the selling price; on real estate 
conveyances, 50 cents where consideration or value is be- 
tween $100 and $500, and 50 cents for each additional $500 
or fraction thereof; on produce for future delivery, 5 cents 
on each $100 of value of the merchandise. 
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By amendment introduced by Mr. LaGuardia of New 
York, the stock transfer tax applies on all transfers (1) 
made in the United States, (2) between citizens or resi- 
dents of the United Statés, (3) where the seller or trans- 
feror is a citizen or resident of the United States. If the 
buyer or broker through which the transfer is effected is 
a resident or citizen, but the other parties to the transaction 
are not, he is liable for the tax, and if dummies are used 
to avoid the tax, it is imposed on the real parties in interest. 
The conveyance tax does not apply to instruments given to 
secure a debt. 


The stamp taxes were added to part III of Title V, 
Miscellaneous Taxes. 


Tax on Transportation of Oil by Pipe Line 


RANSPORTATION of oil by pipe line originating on 

or before the fifteenth day after the enactment of the 
act and before July 1, 1934 is made subject to a tax 
equivalent to 8 per cent of the amount paid on or after the 
fifteenth day after the enactment of the act, to be paid by 
the person paying for such transportation and to be col- 
lected by the person furnishing such transportation. In 
case no transportation charge is made, as where the owner 
of the oil also owns the pipe line, the fair market value of 
the service is to be considered as the basis for the tax, 
and is to be estimated from existing rates and tariffs or 
upon the basis of a reasonable charge. 


Other Miscellaneous Taxes 


ADIO, telephone, telegraph and cable messages costing 

from 30 to 49 cents are taxed under the Bill five cents 
each, and messages over 50 cents, 10 cents each. Leased 
wires bear a 10 per cent rate, based on rentals, but the rate 
does not apply where the wires are used by common car- 
riers, telephone and telegraph companies, radio stations and 
by the public press. These taxes are effective only from 
15 days after date of enactment up to July 1, 1934. 

Admissions over 46 cents bear a 10 per cent tax, and 
8 per cent of the transportation charges on oil carried by 
pipe lines is to be taken by the Government, under the 
present bill. The Ways and Means Committee bill carried 
a 25-cent exemption on admissions. Effective 15 days after 
enactment of the bill and applicable until July 1, 1934. 

Safe deposit boxes, which are defined to be “any vault, 
safe, box, or other receptacle, of not more than 40 cubic 
feet capacity,” used for the safekeeping of valuables, are 
taxed at the rate of 10 per cent of the rentals. Monthly 
returns are required of the lessors. This tax is a brand 
new one, and the Treasury believes it will bring in 
$1,000,000. Its origin may perhaps be laid to the unpopu- 
larity into which safe-deposit boxes have fallen because of 
their use in “hoarding.” 


Postal Rate Increase 


OSTAL rates for the emergency period to July 1, 1934, 

were raised to 3 cents on first class mail, except on 
postal cards and private mailing or postcards, and except 
on other first class matter now bearing a rate of-1 cent 
an ounce. It is estimated that $135,000,000 will flow into 
the Treasury from this provision alone. These rates are 
effective 30 days after the date of enactment. 


Federal Estate and Gift Taxes 


HE heavy estate tax levy introduced by Representative 

Ramseyer of lowa, running estate tax rates up to 45 
per cent on the excess over $10,000,000 and carrying a 
$50,000 exemption, was kept in the bill. To conform with 
it, the gift tax rates were raised, the gift tax being % of 1 
per cent upon net gifts not in excess of $10,000 to 33% 
per cent upon the excess of gifts over $10,000,000. Net 
gifts of $10,000,000 bear a tax of $2,312,125. An exemption 
of $50,000 is allowed. The bill originally carried a $100,000 
exemption. The bill was also amended to conform to the 
recent Supreme Court decision in Heiner v. Donnan, voiding 
Section 302 (c) of the 1926 Act, which provided that gifts 
made within two years of death shall be conclusively pre- 
sumed to be in contemplation of death. The tax on gifts 
is made cumulative from the date of enactment, so that 
in the second, third, etc. years, the total gifts from the 
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date of enactment to the close of the current calendar year 
are taxed in the aggregate with credit allowed for the gift 
taxes paid in the prior years. 

Credits on the estate tax for the tax paid on gifts, where 
the amount of the gifts is included in the gross estate, are 
allowed, except that the amount of such credit shall not 
exceed an amount which bears the same ratio to the estate 
tax as the value of the property included in the estate bears 
to the value of the gross estate and shall not exceed the 
amount by which the gift tax paid on the included property 
exceeds the amount of the credit allowed for inheritance 
taxes paid to the states. 

Where the Commissioner finds that it would be an undue 
hardship on an estate to pay the estate tax when due, he 
may extend the time for payment up to eight years after 
the due date. The 1926 Act provided for an extension up 
to five years after the due date. The due date is one year 
after the death of the owner of the estate. The Provisions 
relative to bonding and to investigation of the necessity for 
such extension are retained. 

One of the few features of the bill favoring the taxpayer 
is the estate tax relief provision. It provides that estates 
of decedents dying between September 1, 1928, and Janu- 
ary 1, 1932, may, at the election of the executor, be valued 
at a date eighteen months after death, and be subject toa 
tax bearing the same ratio to a tax computed on the value 
at the time of death that the value of the estate eighteen 
months after death bears to the value of the estate at the 
time of death. An amendment adopted on April 1 provides, 
however, that the tax under the relief provision (Sec. 810) 
shall in no case be less than 60 per cent of the tax com- 
puted without regard to the provision. 


Comparative Estate Tax Levies 
Net Estate <y. ep — 








after Present Crisp Ramseyer British 
exemption! Law Bill Amendment levies 
$ 10,000 $ 100 $ 200 $ 100 $ 225 
20,000 200 400 300 525 
30,000 300 600 600 875 
40,000 400 800 1,000 1,275 
50,000 500 1,000 1,500 1,675 
75,000 1,000 2,000 3,250 3,050 
100,000 1,500 3,000 5,000 4,900 
200,000 4,500 9,000 14,000 15,350 
300,000 8,500 17,000 25,000 29,850 
400,000 12,500 25,000 36,000 46,850 
500,000 17,500 35,000 49,000 65,600 
600,000 22,500 45,000 62,000 85,600 
700,000 28,500 57,000 77,000 107,600 
800,000 34,500 69,000 92,000 130,600 
900,000 41,500 83,000 109,000 154,600 
1,000,000 48,500 97,000 126,000 178,600 
2,500,000 183,500 367,000 441,000 623,600 
5,000,000 503,500 1,007,000 1,166,000 1,533,600 
7,500,000 898,500 1,797,000 2,081,000 2,558,600 
10,000,000 1,353,500 2,707,000 3,116,000 3,673,600 
20,000,000 3,353,500 6,707,000 7,616,000 8,673,600 
30,000,000 5,353,500 10,707,000 12,116,000 13,673,600 
40,000,000 7,353,500 14,707,000 16,616,000 18,673,600 
50,000,000 9,353,500 18,707,000 21,116,000 23,673,600 
100,000,000 19,353,500 38,707,000 . 43,616,000 48,673,600 
500, 000, 000 99,353,500 198,707,000 223,616,000 248,673,600 


1 Under the Ramseyer amendment, $50,000; existing law, $100,000; 
Crisp bill, $100,000. British deduction of £100 allowed estates over 
£500. Estates from £0 to £300 pay a fixed tax of 30 sh.; estates from 
£300 to £500 pay a fixed tax of 50 sh. Estates over £500 pay from 
1 per cent up to 50 per cent of the excess over £2,000,000. In the 
above table, sterling has been converted at $5 for £1. 





Treasury Criticism of House Bill 


y HE high corporation, estate tax and stock transfer tax 
rates, the abolition of the net-loss carry-over, the privi- 
lege tax for filing consolidated returns, and the tax of cor- 
porate dividends at normal rates were features of the House 
revenue bill attacked by Secretary Ogden L. Mills before the 
Senate Finance Committee on April 6. 


At the same time that he assailed these provisions of 
H. R. 10236 as harmful to the national welfare, the Secre- 
tary submitted to the Committee the tax program he had 


previously recommended to the Ways and Means Com- 
mittee. 


These proposals embraced income tax rates lower than 
those imposed by the House measure, but applicable to 
1931 income, a limited number of manufacturers’ excise 
taxes and transfer taxes, a tax on domestic consumption 
of electricity and gas, a gasoline tax, and reduction of gov- 
ernmental expenditures by $118,000,000. 
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The Treasury head again expressed his belief that the 
income tax could yield a large return only if exemptions 
were sharply lowered, and a substantial normal rate was 
imposed in the lower brackets. He stated that little reve- 
nue could be expected by higher taxes on large incomes, 
because, in his opinion, these incomes were few in number. 


It was inadvisable, he said, to make unprecedented reduc- 
tions in exemptions. To raise the $1,241,000,000 additional 
revenue necessary to balance the budget, the Treasury 
recommended a series of selective excise taxes, developed 
from considerations of revenue yield, administrative sim- 
plicity, difficulty of tax evasion, and the welfare and com- 
petitive situation of the industries to be taxed. 

In stating the Treasury position that corporation taxes, 
as imposed by the House bill, were too high, the Secretary 
said that the 13%4 per cent levy could not be apportioned 
with reference to the individual status of the different stock- 
holders, and might cause great hardship to corporations 
earning low rates of return upon their capital investments. 
He stated that he had doubted the soundness of recom- 
mending any increase in the corporate rate above the 12 
per cent tax of the i928 act. 

The privilege tax of 1% per cent placed by the House 
bill upon corporations filing consolidated returns was a tax 
upon the use of sound accounting methods by affiliated 
corporations, he said, and no sound argument could be con- 
ceived for it. He favored a retention of the 1928 pro- 
visions relating to consolidated returns as the best method 
for taxing affiliated corporations upon the true net income 
of the group as a whole. 

The application of normal rate of tax to dividends was 
cited by the Secretary as a discrimination against the cor- 
porate method of doing business and a great burden upon 
small corporations. Partnerships would receive, he stated, 
an unfair advantage. Business and the flow of capital into 
industry would be retarded. 

“Business recovery depends in a very material degree 
upon the securing of capital for new enterprises and more 
capital for existing enterprises. The most needed funds 
are those which should be brought in through investments 
in stock. The securing of such funds will be rendered 
more difficult by the proposed change, and the discrimina- 
tion against the using of corporations for the conduct of 
business would be sharply increased.” 

The change made by the House prohibiting the carry- 
over of net losses as deductions from income for the fol- 
lowing years up to 1935 is “unsound,” the Secretary stated. 
“Business enterprises will actually be required to pay tax 
on more income than they have had, because the income 
over a series of years represents the combined effect of 
gains and losses for these years.” 

He favored cutting down the carry-over period from. two 
years to one year for the emergency period. He also fav- 
ored an amendment to Section 23 (r, s, t, u, v) to permit 
banks to deduct their losses on security transactions from 
all their gains. This section of the House measure had 
limited deductions for losses on these transactions to the 
offsetting of gains from similar transactions in the same 
taxable year. 

He opposed application of the provision to bonds, which, 
he said, were normally held for investment purposes and 
i not susceptible to manipulation to create fictitious 

osses. 

The estate tax levy, which raises estate tax rates froma 
maximum of 20 per cent to a maximum of 45 per cent, was 
another item of the House bill criticised by the Secretary. 
It will not bring in a flow of revenue immediately, he said, 
and will be of little help in the emergency period. It will 
work great hardship upon estates, and in many cases 
operate to bring about the sacrifice of capital values and 
the disruption of businesses. Business men, he said, will 
be inclined to refrain from tying up their capital in invest- 
ments, and instead will keep it in forms that can be readily 
liquidated. 

“It is not clear,” the Secretary told the Committee, “that 
the imposition of very high estate tax rates will not tend 
to decrease the revenue from various sources and to check 
business developments which might help in the field of 
employment and in many other ways.” 

A greater differential between the estate tax and the gift 
tax might be wise, Mr. Mills said. The gift tax rates are 
now 25 per cent lower than the estate tax rates. 
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A number of the manufacturers’ excise taxes passed by 
the House are of “a very minor character so far as ex- 
pected revenue is concerned,” he said. ‘These contrast 
with the relatively few taxes of much larger expected yield 
embodied in the Treasury proposals and with the manu- 
facturers’ excise tax as appearing in the bill reported by 
the Ways and Means Committee.” 


The Senate Finance Committee continued to hear other 
witnesses, most of them representing industries to be taxed 
under the House bill. ~ 


Correction 


In the article entitled “Notes on the Incidence of 
State Tobacco Taxes,” by Dr. Ralph B. Tower, 
which was published in the March number of THE 
Tax MaGazZINneE, two fractional price numbers were 
incorrectly transcribed into print from the author’s 
manuscript. 


In the second paragraph, page 87, the example of 
the extent to which the tax on cigarettes may be 
shifted, should have read: 


* * * if a retail dealer sells 10,000 packages of popu- 
lar priced cigarettes each month and nets $50 on such sales 
before the imposition of a state tax of 2 cents, and after- 
wards makes a profit of $30 by selling the same number 
of packages, he is bearing 1/5 cent for each package of 
cigarettes. 


The first sentence of the next paragraph should 
have read: 


In the case of retailers selling cigarettes at cut prices 
(e. g. the Atlantic and Pacific stores, which on a recent 
date were offering this product at a price of $1.52 a carton 
of 10 packages), if the wholesale price of 13.7 cents per 
package be maintained, the retailer is paying 1/2 cent of the 
two cent state tax, even if no account be taken of the costs 
of distribution. 


Court Decisions 


Affiliated Corporations—Cost or other Basis of Stock 
Involved in Inter-Company Transactions.—Basis for profit 
on the sale in 1922 of liberty bonds acquired by the tax- 
payer corporation in 1921, from an affliated corporation 
(a bank) is the cost to the bank prior to 1921. The bonds 
were originally acquired at a considerable discount during 
a consolidated return period. They were sold to the sub- 
sidiary in 1921 at an advanced price. The gain, however, 
was not recognized on the consolidated return. The 1928 
Act provides this basis for the first time; but the history 
of this provision discloses that it was inserted to crystal- 
lize what had been the established practice of the Treasury 
Department in its administration of the law. Dissenting 
opinion filed—United States Circuit Court of Appeals in 
Commissioner of Internal Revenue v. Liberty National Com- 
pany, No. 440, Sept. term, 1931. 


Assignment of Income.—Instrument purporting to assign 
to wife husband’s future earnings, consisting of bonuses 
and commissions from an insurance company, does not 
relieve the husband of liability for tax on such income when 
received, under the 1918 Act.—United States Circuit Court 
of Appeals, Sixth Circuit, in Camille M. Parker, Adm. of the 
Estate of John J. Parker, v. C. F. Routzahn, Collector. 


Taxpayer’s share of partnership income was taxable to 
him notwithstanding an agreement entered into with his 
wife by which she was a full equal partner with him 
in his interest in the partnership. There is no finding of 
consent to this arrangement by the other partner or part- 
ners. The partnership continued to report the taxpayer’s 
full share of the profits, and to make the payments to him. 
—Supreme Court of the United States in David Burnet, 
Commissioner, v. Charles P. Leininger, No. 426, Oct. term, 
1931. This decision reverses that of the Circuit Court of 
Appeals, 51 Fed. (2d) 7, which reversed the Board of Tax 
Appeals’ decision, 19 BTA 21. 
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Claims for Refund of Taxes—Assignment or Transfer 
of Claims.—Under Section 3477, Revised Statutes, the plain- 
tiff corporation may not recover taxes paid by a predecessor 
corporation whose claim for taxes it appears was purchased 
by the plaintiff along with all its other assets——Court of 
Claims of the United States in The Dalton Foundries, Inc., a 
Corporation, v. The United States, No. J-238. 


Credit of 25 Per Cent under 1924 Act—Application to In. 
come from Partnership.—The 25 per cent reduction of tax 
for 1923, under the provisions of the 1924 Act, is not 
applicable to the 1923 portion of a partnership’s income 
for a fiscal year ended in 1924, where the members of the 
partnership file their returns on a calendar-year basis and 
report their proportion of such earnings on their returns 
for the calendar year 1924. “Section 1201 (a) and (b) [1924 
Act] applies only to taxpayers returning income for a fiscal 
year beginning or ending in 1923. The petitioners, who 
made no such returns, were thus excluded from the bene- 
fits of the 25 per cent reduction of the tax on any part of 
their income returned for the calendar year 1924 by the 
unambiguous language of these sections [Secs. 1200 (a) 
and 1201 (a) and (b), 1924 Act].”—Supreme Court of the 
United States in George L. Shearer v. David Burnet, Com- 
missioner. William A. W. Steward v. David Burnet, Com- 
missioner. This decision affirms that of the Circuit Court, 
52 Fed. (2d) 17, which affirmed Board of Tax Appeals de- 
cision, 18 BTA 393. 


Dividends Distinguished from Interest.—Payments made 
in 1925 to plaintiff's stockholders on preferred stock are 
dividends and not interest, where the certificate of incor- 
poration provides for payment out of the net earnings of 
cumulative dividends at the rate of 8 per cent per annum 
before any dividends are paid on the common stock, and the 
preferred stock is redeemable at the election of either 
party.—Court of Appeals of the District of Columbia in 
The Finance and Investment Corporation v. David Burnet. 


No. 5346. Decision of Board of Tax Appeals, 19 BTA 643, 
affirmed. 


Evasion of Income Taxes.—That portion of the amount 
that a chief stockholder of a corporation owning all but two 
shares of its stock had agreed to: pay the corporation for 
clay removed from land that he had transferred to the 
corporation in consideration of an agreement to pay a 
specified amount for the land and to pay two-thirds of 
the gross income therefrom to his wife’ and children so 
long as they should live, in excess of a reasonable payment 
for such clay, determined by the Commissioner to be one- 
third, is not deductible as an ordinary and necessary busi- 
ness expense. “We do not question Mr. Dickey’s right to 
reduce the amount of his income tax by giving away the 
property which produced the income or by any other 
legally effective method, but we think that the method 
which he adopted did not have the effect claimed for it.”— 
United States Circuit Court of Appeals, Eighth Circuit, in 
Fred L. Dickey, Kenneth McMullen Dickey and William Lau- 
rence Dickey, Executors under the Last Will and Testament 
of Walter S. Dickey, Deceased, v. David Burnet, Commissioner 
of Internal Revenue, No. 8963, Nov. term, 1931. 


Federal Estate Tax.—Massachusetts inheritance tax is 
not deductible from gross estate under the 1916 Act, being 
imposed upon the rights of the beneficiaries to receive 
property by will or by laws regarding intestate succession. 
Such tax is not a “charge against the estate,” as the Massa- 
chusetts statute places the real burden on the person who 
receives a decedent’s property——Supreme Court of the 
United States in Robert M. Leach, Executor, v. Malcolm E. 
Nichols, formerly Collector of Internal Revenue, No. 468, 
Oct. term, 1931. This decision affirms Circuit Court of Ap- 
peals decision, 50 Fed. (2d) 787, which reversed the Dis- 
trict Court decision, 42 Fed. (2d) 918. 

In an action to recover estate tax erroneously refunded, 
appellants as executors are held not liable where, pursuant 
to a decree of distribution by a court having jurisdiction, 
all the property of the estate, including the refund, was 
distributed to the widow and two children, the authority of 
the executor over the funds of the estate ceasing with dis- 
tribution under California law. In their individual capacity 
as legatees, however, two of the appellants are liable for 
that part of the erroneous refund received by them. The 
part paid to the widow, who died thereafter and left her 
property to the two children (appellants), may not be re- 
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covered because no claim therefor was filed against her 
estate within the statutory period and there is no personal 
liability of the heirs—United States District Court, No. 
Dist. of Calif., So. Div., in Curtis Lindley, Jr., and Josephine 
Lindley Rood, Individually, and Curtis Lindley, Jr., Josephine 
Lindley Rood and D. A. Mendenhall, as Executors of the Es- 


tate of Curtis Holbrook Lindley, deceased, v. United States h lk 
of America, No. 6652. eA S Ort | 4} 


Under the 1918 Act, proceeds (in excess of $40,000) of 
life revit’ ev ag vee es ne gy life receivable by a ; 
beneficiary shou e included in the gross estate, even Z, bl 
though the policies antedated the taxing act, where the On a profi a € 
insured reserved the right to change the beneficiary, so that 
the transfer did not take place until his death—United 
States Circuit Court of Appeals, Third Circuit, in Elliot C. Short C ut 
Grandin, Administrator D. B. N., C. T. A. of the Last Will of 


William James Grandin, Deceased v. D. B. Heiner, Collector 
of Internal Revenue for the 23rd District of the State of 


Pennsylvania, No. 4649, Oct. term, 1931. This is a per - 

curiam reaffirmation of the decision of the Circuit Court of Gentlemen: 

Appeals’ decision, 44 Fed. (2d) 141, which reversed and Re-writing the same form two or three 
remanded District Court decision, 27 Fed. (2d) 454. A sec- times is a flagrant waste of time. 

ond hearing by the appellate court was granted because of A : ; 

different views by the Government and the taxpayer as to nd trying to read carbon copies when 
the application of principles established by Chase National two or three more than possible have been 










Bank v. United States, 278 U. S. 327, and Reinecke v. North- 
ern Trust Company, 278 U. S. 339, both of which were 
handed down since this case was originally argued before 


squeezed out of the poor typewriter, makes 
one wish for better methods. 










the appellate court. Using stencils or setting type for a limited 
Government Claims in Receiverships—Priority.—Motion number of copies, is another way of robbing 
to deprive the Government of priority under R. S. Section the treasury. 


3466, on the ground that the taxpayer was not insolvent But to use the Speedograph is sane and 
when it first went into receivership by consent, so that in- ° ; : 

solvency as required by the statute did not exist, is denied. convenient. And very INEXPENSIVE foo. All 
Price v. U. S., 269 U. S. 492, holding that insolvency occur- you have to do, is type it once on ordinary 
bond paper and the Speedograph will give 
you as many as 100 copies in less than 5 min- 
utes. No painful operation either. Just easy 
speed because the Speedograph has an auto- 
uote feed. It’s the only thing of its kind that 
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ing within three months after the receiver was appointed 
satisfied the requirements of the statute is held to govern 
although in the present case “insolvency began a substan- 
tially longer time (six years) after the receiver was ap- 
pointed but before the receivership was at an end.”—United 
States District Court, So. Dist. of New York, in Ralph L. 
Hatch v. The Morosco Holding Company, Inc., United States 
of Angie Claimant. Irving Trust Company, Receiver. No. 
E 27/37. 


Insurance Company Classification Corporation author- 
ized under its amended charter to examine titles, guarantee 
or insure bonds and mortgages, notes, and bonds secured 
by mortgages, and to invest in, buy, and sell, with or with- 
out guaranty, bonds, notes, and debentures secured by 
deeds of trust or mortgages, is held not to be an insurance 
company taxable under Section 246 of the 1921 and 1924 
Acts, and it is, therefore, subject to capital stock tax under 
section 1000 of those Acts. Although undoubtedly some 
of its transactions constitute insurance, its business is one 
which is in fact carried on by corporations organized under 
the New York banking laws and “the element of guaranty 
involved in its transactions in the tax years was not sufh- 
cient to make it an insurance company.”—Supreme Court 
of the United States in Frank Collis Bowers, Executor of 
the Estate of Frank K. Bowers, formerly United States Col- 
lector, etc. v. Lawyers Mortgage Company. No. 355. Oct. 
term, 1931. Decision of Circuit Court of Appeals, 50 Fed. 
(2d) 104, which affirmed the District Court’s decision, 34 
Fed. (2d) 504, reversed. 

Title insurance company, organized to examine and guar- 
antee title to real estate, to lend money on real estate 
mortgages, and to guarantee such mortgages, chartered by 
the State of New York to do an insurance business, is held 
to be an insurance company, taxable under Section 246 of 
the 1921 and 1924 Acts, and is accordingly not subject to 
capital stock tax under Section 1000 of those Acts, which 
provides that the capital stock tax shall not apply to any 
insurance company subject to the tax imposed by Section 
246. “The guaranty of payment of the principal and inter- 
est of mortgage loans constitutes insurance. Bowers v. 
Lawyers Mortgage Company.” Supreme Court of the United 
States in United States of America v, Home Title Insurance 
Company. No. 356, Oct. term, 1931. Decision of Circuit 
Court of Appeals, 50 Fed. (2d) 107, which reversed District 
Court decision, 41 Fed. (2d) 793, affirmed. 


Losses.—Loss sustained upon the sale of shares of stock 
acquired as a payment for services in erecting an apart- 
ment house building is not a capital loss under Section 208 
of the 1926 Act, inasmuch as the stock represented “prop- 
erty held primarily for sale in the course of the business,” 
within the meaning of Section 208 (a) (8) which states 
that “capital assets” does not include such property.— 
United States Circuit Court of Appeals, First Circuit, in 
Royce W. Gilbert v. Commissioner. No. 2608, Oct. term, 
1931. Decision of Board of Tax Appeals, 21 BTA 1245, 
reversed. 

No deductible loss is sustained in 1922 by an individual 
with respect to stock in a Michigan corporation, purchased 
at par for $5,000, where in 1922 the Michigan corporation, 
being in bad financial condition, sold all its assets to an 
Illinois corporation for a 90-day note and an option to pur- 
chase stock for the full amount of the note in the Illinois 
corporation. Petitioner’s interest in the Illinois corpora- 
tion stock, acquired by surrendering his old shares to the 
Michigan corporation, had a market value of $1,750, but no 
loss is deductible until he disposes of his new stock. This 
was a reorganization under Section 202 (c), 1921 Act, being 
in effect an exchange of assets for stock by the Michigan 
corporation.—U. S. Circuit Court of Appeals, Sixth Cir- 
cuit, in Harry C. Howard v. Commissioner of Internal Rev- 
enue. No. 5863. 

Loss from the embezzlement of trust funds by petition- 
er’s partner which petitioner was required to make good 
is held to have been sustained in 1920 when the embezzle- 
ment occurred and was discovered, even though the amount 
was not ascertained until a later year, the court holding 
that the loss to petitioner was rendered certain by events 
which occurred entirely in 1920. One dissent.—United 
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. States Circuit Court of Appeals, Fifth Circuit, in R. E. Huff, 
individually, and R. E. Huff and Wm. E. Huff, Executors v. 
Commissioner. No. 6213. Petition for review granted and 
decision of Board of Tax ‘Appeals, 20 BTA 516, remanded. 


“Net Loss.”—Net loss is held to have been sustained in 
1922 by an individual who in that year, during the liquida- 
tion of a partnership dissolved two years previously, paid 
liabilities incurred in the ordinary course of the partnership 
business. The benefits of the net loss provisions of Sec- 
tion 204 of the 1921 Act are not limited to losses resulting 
from the operation of a business within the taxable period 
during which the losses occurred, notwithstanding the pro- 
vision of Article 1601 of Regulations 62 that the net loss 
must result from the operation “during the taxable year’ 
of a trade or business.—Court of Appeals of the District of 
Columbia in David Burnet, Commissioner v. Edgar L. Mars- 
_. No. 5352. Decision of Board of Tax Appeals, 18 BTA 

58. 


Rulings of the Bureau of Internal Revenue 


(Continued from page 138) 


tors may be deducted as a loss for the year in which such 
determination is made.—I. T. 2617: XI-10-5405. 


Closing Agreements.—In January, 1930, the taxpayer exe- 
cuted an agreement on Form 866 under section 606 of the 
Revenue Act of 1928 as to a final determination of income 
tax liability for 1927. In May, 1930, the taxpayer filed a 
claim for refund on the ground that it was entitled to a 
credit against 1927 taxes on account of taxes paid to for- 
eign countries, which claim was rejected because of the 
closing agreement. 

Held, the “principal amount” of tax liability for 1927 set 
forth on Form 866, as signed by the taxpayer, is the amount 
of its tax liability to the Government after all credits have 


been made for taxes paid to foreign countries.—G. C. M 
10307: XI-12-5418 (p. 6). 


“Dealer in Securities’—Interpretation of Statutory Mean- 
ing—Use of Inventories——In 1929 the taxpayer, through 
his duly authorized brokers, acquired securities by pur- 
chase on stock exchanges and from individuals through 
the exercise of options. He also participated in syndicate 
operations. He claims classification as a dealer in securi- 
ties and the use of inventories of securities in his -1929 
return, 

The taxpayer’s trading is done primarily on his own 
account through the medium of stock exchanges. He is 
not a merchant who buys for and sells to customers, and 
does not, therefore, qualify as a dealer in securities within 
the meaning of that term as used in Article 105 of Regu- 
lations 74. He is not entitled to inventory his securities.— 
I. T. 2618: XI-12-5417 (p. 3). 


Depletion of Mineral Lands Held in Trust.—Where a 
trustee holding the fee to mineral lands subject to a min- 
ing lease distributes to beneficiaries having an interest in 
the corpus the entire amount of net royalties received, each 
such beneficiary is entitled to a reasonable allowance for 
ios) (Applicable under Revenue Acts of 1924 and 
1926. 

General Counsel’s Memorandum 7101 (C. B. VIII-2, 202) 
is revoked in so far as it is inconsistent with the decision 
of the Circuit Court of Appeals in the case of Merle-Smith 
v. Commissioner (42 Fed. (2d) 837, certiorari denied, 282 U. S. 
897). —G. C. M. 10273: XI-11-5411 (p. 3). 


Income of Husband and Wife Under California Law.— 
I. T. 2352 (C. B. VI-1, 32), holding in part that where, 
under the laws of California, there was an oral agreement 
between a husband and wife that their earnings should 
constitute their separate property and they have given ef- 
fect to their intention by depositing their earnings in sepa- 
rate bank accounts, each retaining the control over his or 
her own earnings, the wife’s earnings constitute her sepa- 
rate income and may be reported by her in her separate 
income tax returns, is modified in so far as same is incon- 
sistent with General Counsel’s Memorandum 9953 (Bulletin 
XI-4, 3) [Ruling applicable under Revenue Acts of 1921, 
1924 and 1926].—I. T. 2616: XI-9-5401 (p. 8). 
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Newspapers—Elements Entering into Good Will.—In- 
vested capital may not include the full value of an Asso- 
ciated Press membership circulation or good will as paid-in 
surplus because they are not tangible assets, and intangi- 
bles paid in for stock are limited to one-fourth of the par 
value of the total stock of the corporation outstanding on 
March 3, 1917. But the Board was in error in refusing to 
allow any value in invested capital for these intangibles 
claimed to have been worth $1,759,000. One-fourth of the 
stock outstanding on the above date, or $37,500, should be in- 
cluded in invested capital for this item—United States 
Circuit Court of Appeals, Seventh Circuit, in Strong Pub- 
lishing Company v. Commissioner. No. 4549, Oct. term, 


1931. Decision of Board of Tax Appeals, 17 BTA 1092, 
reversed. 


Securities Base for Determining Gain or Loss.—Where 
the taxpayer in 1925 sold part of three classes of corporate 
stock acquired in 1924 as the result of a nontaxable ex- 
change of preferred stock purchased in 1923 with which 
common stock was received as a bonus, the basis for de- 
termining taxable profit should be the cost of the stock 
purchased in 1923, even though at that time it was imprac- 
ticable to allocate the purchase price to the preferred and 
to the common. The aggregate selling price of the various 
iots of stock sold in 1925 being in excess of the price of 
the stock purchased in 1923, the excess represented taxable 
profit. This ruling follows the requirements of Section 
204 (a) (6) of the 1924 Act as well as of Article 39 of 
Regulations 65. The Commissioner was in error in appor- 
tioning the cost of the original stock among the classes 
of stock received in exchange, using as a basis the market 
value of the latter at the time received, and computing the 
profit from the sales in 1925 on a “per share” basis.—Court 
of Appeals of the District of Columbia, in John L. Kirkland 
v. David Burnet, Commissioner. No. 5355. Decision of 
Board of Tax Appeals, 20 BTA 309, reversed. 


Trusts Exempt from Taxation.—Trust fund created by 
one individual for charitable and educational purposes is 
held to be exempt from taxation under the 1921 Act, the 
word “community” in the phrase “community chest, fund, 
or foundation,” in Section 231 of the 1921 Act,’ being held 
not to modify the word “fund,” or the word “foundation.” 
—United States Circuit Court of Appeals, Sixth Circuit, in 
Fifth-Third Union Trust Company, as Trustee of the Char- 
lotte R. Schmidlapp Fund v. Commissioner. Nos. 5949-5950. 
Decision of Board of Tax Appeals, 20 BTA 88, reversed. 


1Section 231 of the Revenue Act of 1921 exempts from taxation, ‘‘Cor- 
porations, and any community chest, fund, or foundation, organized and 
operated exclusively for religious, charitable scientific, literary or edu- 
cational purposes, or for the prevention of cruelty to children or ani- 
mals, no part of the net earnings of which inures to the benefit of any 
private stockholder or individuals.” 





The Court of Claims—Court or Commission 

(Continued from page 124) 
courts, and can be invested with jurisdiction to 
render advisory opinions to Congress. Constitutional 
courts, it held, cannot accept such jurisdiction. The 
court did not decide, however, that legislative courts 
cannot exercise judicial power, properly granted to 
them; in fact, it said relative to the Court of Claims 
(p. 454): 

From the outset, Congress has required it to give merely 
advisory decisions on many matters. Under the act creat- 
ing it all of its decisions were to be of that nature. After- 
wards some were to have effect as binding judgments, but 
others were still to be advisory. This is true at the present 
time. 

Congress has been paying the judgments of the 
Court of Claims for seventy years, and few have been 
the occasions where its decisions were considered 
unfair to the Government. During the last six years 
only 284 petitions for writs of certiorari to review 
Court of Claims decisions were filed in the Supreme 
Court, which denied 213 of these petitions. Of the 
71 cases heard by that tribunal, the lower court was 
reversed only 29 times. In only seven of these re- 
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versals had the Court of Claims decided against the 
Government. 

There is no question of the need of such a tribunal 
as the Court of Claims. Congress has neither the 
time, the temperament nor the freedom from political 
influence necessary to handle the involved and 
highly technical matters coming before the Court. 
It is just as necessary now as it was in Lincoln’s 
time that the Government render prompt justice 
against itself in favor of citizens, and the only branch 
of government adequately equipped to deal justice 
to all parties is the judiciary. The importance of 
having a tribunal trained in ferreting out the truth, 
moved not by political considerations, able to pro- 
ceed to a sound conclusion without the danger of 
coercion from outside forces is apparent. 

Congress has, of course, the power to abolish the 
Court or to limit its jurisdiction. But whether, once 
a decision has been handed down by the Court, 
judgment has been entered and the President has 
sent the judgment to Congress for payment, the 
legislative body may order the Court to try the case 
de novo is an entirely different question, the answer 
to which depends upon the basic question of whether 
the Court is a judicial forum or a commission. Tax 
payers and lawyers everywhere will find of con- 
siderable interest the final decision of Congress on 
these questions. 


U.S. Chamber of Commerce Convention 
to Consider Taxation Problems 


(Continued from page 130) 
WHAT ADJUSTMENTS ARE REQUIRED ?— 

Welfare—Today’s biggest job. 

Financing education on a slim purse—Fewer teachers? 
Cheaper buildings? Curricular cut back to fundamen- 
tals? What? 

A holiday on bond issuance—wise or otherwise? 

The problem of personnel—Lower salaries, fewer jobs, 
or both? 

BUSINESS INFLUENCE FOR LOWER TAXES— 

What are sound policies for chambers of commerce with 
reference to the need for tax reduction? 

By what means can “taxpayers’ strikes” be oveeuel? 

Analysis of local budgets and bond issues—the backlog 
of the business organization’s tax program. 

By what specific means can business agencies marshall 

public sentiment in behalf of less and wiser public 
spending? 


Significant Decisions of the Board 
of Tax Appeals 


Bad Debts.—Bad-debt deduction is allowed for 1924 in 
respect of notes given petitioner by her son in 1915. The 
son died in 1923, and his executor refused payment of the 
notes, as outlawed, in 1924. A written memorandum of 
the debtor’s financial condition given to petitioner in 1923, 
when she released securities pledged for payment of the 
debt, was not sufficient under California law as a renewed 
promise on outlawed notes, but petitioner’s belief that it 
was sufficient to renew the promise warrants her conten- 
tion that they were not ascertained to be worthless until 
1924. She may not be conclusively presumed to have known 
of the worthlessness of the notes at the date they became 
outlawed.—Clara Burdette v. Commissioner, Dec. 7458 [C. C. 
H.], Docket No. 37321. Morris, Sternhagen, Arundell and 
Van Fossan dissent. 

The 1918 Act is construed as permitting a taxpayer to 

charge off that part of a claim against a debtor in receiver- 
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ship which has been ascertained to be worthless. The 
change in the 1921 Act first allowing a partial charge-off 
is not conclusive that such a charge-off is not permissible 
under the earlier Act. Rather, it “may well be regarded 
as declaratory of the meaning of the same provision of 
the 1918 Act.” The taxpayer was too pessimistic in charg- 
ing off in 1920 the entire amount of an account against an 
insolvent debtor, where before the close of that year a 
creditors’ committee had refused an offer for purchase of 
the debtor’s business for 33% per cent of the creditors’ 
claims, preferring bankruptcy proceedings. At least this 
percentage of recovery must have been expected by the 
creditors, less the cost of receivership. The amount ulti- 
mately received (in 1923), 27% per cent, is strongly con- 
firmatory of this conclusion, the difference between these 
two percentages representing a reasonable estimate of the 
cost of receivership. Therefore, all but 27%4 per cent of 
the claim may be deducted as a bad debt in 1920.—Spring 
City Foundry Company v. Commissioner, Dec. 7477 [C. C. H.], 
Docket No. 21169. In a dissenting opinion Murdock holds 
that the Board should have followed its decision in “at 
least 23 cases that under the Revenue Act of 1918 no deduc- 
tion may be taken where a taxpayer ascertains that a debt 
is recoverable only in part.” Leech, Goodrich, McMahon 
and Van Fossan agree with this dissent. 


Capital Gain.—Profits on installment payments received 
in 1923 are taxable under the capital gain provisions of the 
1921 Act, the sale being held to have been consummated 
after December 31, 1921. Contracts of sale of real prop- 
erty were entered into prior to December 31, 1921, pro- 
viding that deeds should not be delivered until the purchase 
money was paid in full. The purchase money was not paid 
in full and the deeds were not in fact delivered until after 
December 31, 1921.—G. Allan Hancock v. Commissioner, Dec. 
7444 [C. C. H.], Docket No. 36867. Morris, Lansdon, Mar- 
quette, Sternhagen and Trammell dissent. 


Dividends in Partial Liquidation—Payment in 1926 of a 
dividend, in partial liquidation, of $80 a share “payable in 
cash and in land contracts receivable” resulted in no taxable 
income to petitioner from the distribution of installment 
notes to its stockholders. The dividend is held to be a 
dividend in kind, and the decision in Virginia Beach Golf 
Course Annex Corp., 23 BTA 1169, governs.—Smart Farm 
v. Commissioner, Dec. 7455 << H.], Docket No. 42845. 


Estate Tax.— (1) Where paper evidences of shares of 
stock of a foreign corporation and bonds of foreign gov- 
ernments belonging to a nonresident alien were held within 
the United States for collection of the income only, such 
stock and bonds may not be included for purposes of taxa- 
tion in the estate of such nonresident alien because not 
properly situated within the United States within the mean- 
ing of the statute. Ernest Brooks et al.,22 BTA 71, followed. 
But shares of stock of domestic corporations, similarly 
owned and held, may be included in decedent’s estate by 
authority of Section 303 (d) of the Revenue Act of 1926, 
which is not unconstitutional. Farmers Loan & Trust Co. 
v. Minnesota, 280 U. S. 204, and other Supreme Court cases 

arising under the Fourteenth Amendment, limiting the 
power of states to tax personal property located in another 
state, under the rule that mobilia sequuntur personam are 
held not controlling where the power of Congress to tax is 
considered. “Here, Congress has expressed a clear inten- 
tion to tax and if that intention is not consistent with the 
rule that mobilia sequuntur personam, we must assume that 
Congress intended to repeal the rule in so far as it is in 
conflict. Cf. In re Whiting’s Estate, 44 N. E. 715.” 

(2) Where the Commissioner has included in decedent’s 
estate the total value of properties transferred by gift within 
two years prior to death, the conclusive presumption raised 
by Section 302 (c), Revenue Act of 1926, is not in issue 
until petitioner, upon whom falls the burden of proof, has 
proved that such transfers in fact were not made in con- 
templation of death. Petitioner having failed of such proof, 
it is held that shares of stocks of domestic corporations 
which had been held in the United States for collection of 
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the income only, embraced in said transfers may be in- 
cluded in decedent’s estate for purposes of taxation. But 
there should be excluded shares of stock of a foreign cor- 
poration and bonds of foreign governments embraced by 
such transfers, although the paper evidences of the same 
were held within the United “States for certain restricted 
purposes, because they were not property within the United 
States at the time of transfer or of decedent’s death, within 
the meaning of Section 303 (d), Revenue Act of 1926, under 
Ernest Brooks et al., supra. —Estate of Joseph Garvan, First 
National Bank of Boston, Adm., v. Commissioner, Dec. 7449 
[C. C. H.], Docket No. 44746. 


Lansdon did not participate in the foregoing case. Mar- 
quette concurs in the result only. Trammell dissents, with 
opinion to the effect that the stocks in domestic corpora- 
tions, those held by the decedent at the time of his death 
and those transferred by him should not be taxed. Con- 
gress could not by legislative fiat declare stock in domestic 
corporations owned and held by a decedent at the time of 
his death situated within the United States, if otherwise 
it is not so situated. “If the rule laid down by the Supreme 
Court is to be accepted that intangibles follow the domicile 
of the owner, this property was situated in Australia and 
not in the United States, and the United States would have 
no power to subject intangible property situated in Aus- 
tralia to Federal estate tax than it would to tax real prop- 
erty situated in Australia or the transfer thereof, unless in 
any event this government had jurisdiction of the person 
of the owner or the transfer by death occurred in the 
United States under its own laws or jurisdiction.” 


Evidence before the Board—Requirements in Preparation. 
—“The record in this case is in such an unsatisfactory con- 
dition that it has made very difficult the ascertainment of 
the facts. The proper trial of a case before the Board re- 
quires thorough preparation, a clear understanding of the 
issues, and the marshalling of the evidence in such a way 
as to indicate clearly the effect of the same and the issue 
to which it appertains. This is not accomplished by dump- 
ing into the hands of the Board a number of books of 
account and other similar evidence. Such evidence is not 
self-illuminating. The Board should not be asked to ferret 
out the correct answer to technical or difficult questions of 
law and fact from unexplained, uncoordinated evidence. 
One of the duties of counsel is to assist in ascertaining the 
true facts. This duty has not been discharged in this case.” 
On this state of facts certain claimed increased deductions 
and decreases in income can not be considered.—Evergreen 
Cemetery Ass’n v. Commissioner, Dec. 7439 [C. C. H.], Docket 

No. 30726. 


Securities—Taxable Gain from Exchange of Securities.— 
(1) Taxable gain resulted from the exchange, in 1928, of 
shares of stock in a Colorado corporation for shares in a 
Delaware corporation which on the day of the exchange 
had acquired all the common stock of the Colorado corpo- 
ration but none of its preferred stock. A reorganization 
was not effected, as there was no merger or consolidation 
of the two companies, no recapitalization, no change in 
identity, form, or place of organization of the companies, 
and no acquisition by one of any of the assets of the other. 
Therefore, the exchange does not come within the excep- 
tion from realization of taxable gain or loss as contained 
in Section 112 (b) (3) of the 1928 Act. 

(2) Since income was realized by the petitioner from the 
exchange the tax on such income may, under the Sixteenth 
Amendment, be laid and collected without apportionment. 
—Thomas H. Redington v. Commissioner, Dec. 7461 [C.C.H.], 
Docket No. 50953. 


Property Tax Delinquency in Ohio 
(Continued from page 136) 


take action on foreclosure orders. Auditors and 
treasurers in several counties were not hesitant in 
suggesting that the prosecutors were motivated by 
the same considerations of public favor in the con- 
duct of their offices as were other elected officials. 
And on this score ample evidence was at hand to 
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show that for the state as a whole foreclosure ac- 
tions, when taken, were much more numerous after 
election periods than immediately before. 

On the other hand, the blame for the poor show- 
ing of tax lien foreclosures should not rest entirely 
with the county prosecuting attorneys. Many of 
them find other official duties more important and 
because of limited staff assistance and little time for 
attention to the details of delinquent tax collection 
they are compelled to slight this aspect of their 
work by the sheer force of circumstances. In such 
cases where county prosecuting attorneys are un- 
able to cooperate with county treasurers for this 
reason it seems all too clear that additions to the 
staff of such offices should be made in the interest 
of efficient administration of the public business. In 
some counties this difficulty has been overcome by 
employing special assistants to carry out this work 
and the results usually have been satisfactory. 


In four counties of the state the proceedings of en- 
forced collection went as far as the courts but no 
sale resulted therefrom. Either irregularities were 
found in the certification procedure which invalidat- 
ed the foreclosure sale, or the cases were filed but 
were not given consideration on the court docket. 

Returning to the thirty-six counties that were at 
least making some effort to bring foreclosure suits 
against delinquent taxpayers, it was found that seven 
of this number have had only a scattering of sales in 
recent years. In these seven counties foreclosure 
proceedings were brought only on parcels which 
gave promise of returning something in excess of 
the costs of suit or for which specific inquiry had 
been made by prospective purchasers. If it appeared 
that the county would not stand to lose by the sale, 
the tax lien was enforced. In one county of this 
group the prosecutor would not foreclose unless a 
deposit was made by the prospective buyer. 


Thus only twenty-nine céunties of the state at- 
tempted to foreclose on all delinquent parcels after 
their certification. This would indicate that less than 
one-third of the counties of the state carried out the 
law to the letter in endeavoring to dispose of delin- 
quent lands. Whether or not a parcel would return 
enough in sale price to pay costs was not of prime 
importance. Sales were ordered, and if necessary 
the counties assumed all or a large portion of the 
costs of sale. All delinquent taxpayers stood equal 
before the law. Delinquent lands that were sold re- 
turned again to the duplicates as taxpaying prop- 
erties; others, for which there were no bids, were 
relegated to the forfeited land list. 







































Results of Foreclosure Sales 


In the twenty-nine counties where foreclosure 
suits were actually undertaken, sales were made at 
such intrequent and irregular intervals that no data 
of a comparable nature were available other than 
those showing the amount of accumulated taxes, 
costs of sale, and actual returns from foreclosure suits 
on individual parcels. With reference to the date of 
quadrennial certification there seemed to be little 
uniformity in the time of foreclosure suit and it was 
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frequently noted that lands certified as delinquent 
in one year were not sold until the next or following 
years. Moreover, the records of foreclosure sales in 
many of the counties failed to show what percentage 
of parcels offered for sale found no bidders. Hence 
conclusions as to the general results of foreclosure 
suits must be drawn from an analysis of individual 
sales as they were reported by the authorities. 


The experience of foreclosure sales in Ohio has 
proven without much question that the enforcement 
of the tax lien is an expensive procedure from the 
viewpoint of the county. Only in exceptional cases 
have the proceeds of the sale of delinquent lands 
returned enough to the county to defray the costs of 
sale and to satisfy the tax lien on the property. In 
the majority of cases the sale prices are not sufficient 
to cover the advertising and court costs of the suits 
which usually average about $30.00 or $35.00. Sel- 
dom is there anything left to pay even a small por- 
tion of the accumulated taxes, assessments, and 
penalties and interest charges outstanding against the 
properties. oJ 

A typical illustration of the loss sustained by the 
county as a result of a foreclosure sale may be taken 
from the records of a foreclosure suit in Monroe 
County. Although it is not the usual practice to 
foreclose on delinquent parcels in this county, the 
prosecuting attorney was prevailed upon in this one 
instance to foreclose on certain delinquent lots in the 
city of Woodsfield which appeared to have some 
chance of successful sale. The case involved the 
disposition of thirty-nine lots with an aggregate tax 
value of $3,945.00. The costs of foreclosure proceed- 
ings were as follows: 


Advertising expense for service................. $ 618.15 
Advertising expense for sale.................... 809.25 
ee ee a ee en 2 en ee ante 2 497.25 
IES 0 osc ences ed ckeaneeced sadn teeexnuen 58.50 

RE OEE. 5 FES ok oe ewd svete $1,983.13 


The thirty-nine lots sold for $245.00. The county, 
therefore, sustained a nominal loss of $1,738.00 from 
the foreclosure suits. The average tax value per 
lot was in excess of $100.00; the average cost of sale 
per lot, $50.00; the average sale price per lot, $6.27. 


On the duplicate of this county there are other 
parcels upon which tax levies should be enforced; 
the county officials, however, do not appear particu- 
larly anxious to bring suit. 


A broader picture of the results of, foreclosure 
sales may be obtained from the records of delinquent 
land sales in Lucas County (Toledo). In this coun- 
ty an assistant prosecuting attorney handles all fore- 
closure sales on delinquent lands. Of the sales that 
were made in 1929, complete information was avail- 
able on only forty-one parcels. The aggregate tax 
value of these parcels amounted to $69,660.00, and 
there were accumulated against them, taxes, special 
assessments, penalties and interest charges to the 
amount of $34,567.35. Under foreclosure orders the 
forty-one parcels, in total, sold for $15,162.00 or less 


than 44 per cent of the aggregate net charges out- 
standing. 





* Not all of this sum is a net loss to the county inasmuch as the court 
costs and sheriff’s fees are interoffice transfers. The advertising ex- 
penses, however, are irrecoverable. 
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In the Treasurer’s office of Lucas County, data 
were at hand showing the results of the sale of 
twenty-three delinquent parcels for which settlement 
had been made by the Sheriff of the county. These 
twenty-three parcels were in arrears for $6,606.82 
of delinquent taxes, special assessments, penalties 
and interest charges. The amount received by the 
treasurer from the sale of these parcels was 
$2,587.32, approximately 39 per cent of the amount 
due. Thirteen of these twenty-three parcels did not 
sell for enough to pay any portion on the taxes, 
special assessments or penalties, the entire proceeds 
of the sale being consumed in court costs. 

The results of 1930 foreclosure sales of delinquent 
parcels in Lorain County (Elyria) are shown in 
Table V. The delinquent lands were certified in 
February, 1929, and sold in 1930. For the individual 
parcel or group of parcels involved in each suit, the 
amounts of delinquent taxes, etc., proceeds of sales, 
costs of sales, and amounts of proceeds applicable to 


the satisfaction of the tax liens, are presented in 
detail. 


The data shown in this table are truly astounding. 


Of the 139 parcels for which data are shown, only 24 
returned more than the costs of making the sales. 


TABLE V. 


DELINQUENT LAND TAX SALE—CERTIFIED FEBRUARY 
1929 AND SOLD IN 1930 
LORAIN COUNTY 


a a. —— — Applied 
> ie: ts) . ° on 
No. : — Sale Sale Taxes 
28997 $ 91.01 $ 57.00 $ 44.76 $ 12.24 
28998 3.82 No bid 21.75 No bid 
29000 18.95 20.00 29.47 None 
29002 4.97 2.00 41.33 None 
29003 4.08 2.00 39.81 None 
29004 6.44 1.00 31.03 None 
29005 65.91 56.00 30.67 25.33 
29007 21.24 9.00 46.21 None 
29010 17.07 8.00 33.72 None 
29011 3.82 4.00 42.28 None 
29012 51.76 7.00 39.48 None 
29013 3.82 7.00 30.16 None 
29014 50.56 36.00 27.55 8.45 
29016 4.08 8.00 42.27 None 
29169 736.94 46.00 33.52 12.46 
29170 63.39 58.00 31.25 26.75 
29173 25.58 17.00 38.03 None 
29174 78.77 No bid 40.14 No bid 
i 25.88 No bid ee No bid 
29175 249.21 110.00 33.99 76.01 
29176 899.51 302.00 33.03 268.97 
29180 8.25 No bid 31.08 No bid 
29182 563.77 2.00 27.92 None 
29183 30.54 No bid 35.89 No bid 
29185 75.90 27.00 34.33 None 
29186 185.22 5.00 26.30 None 
29188 80.14 17.00 30.83 None 
29189 21.76 5.00 34.54 None 
29191 50.41 29.00 31.01 None 
29192 25.38 5.00 32.47 None 
29194 361.03 221.00 29.95 191.05 
29196 459.63 65.00 32.04 32.96 
29197 30.63 25.00 32.06 None 
29198 76.53 12.00 24.69 None 
29199 42.39 15.00 32.14 None 
29200 21.52 16.00 33.89 None 
29202 591.14 80.00 33.18 46.82 
29203 94.46 No bid 31.83 No bid 
29204 15.25 20.00 33.95 None 
29205 39.03 11.00 32.63 . None 
29207 6.42 8.00 34.33 None 
29208 44.47 65.00 34.40 30.60 
29209 18.85 10.00 31.67 None 
29210 93.43 7.00 30.03 None 
29211 37.86 63.00 32.40 30.60 
29212 23.22 12.00 30.48 None 
29213 43.04 6.00 34.65 None 
29217 76.38 2.00 30.13 None 
29218 105.52 61.00 34.06 26.94 
29219 13.69 7.00 26.35 None 
29220 19.50 16.00 36.98 None 
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Case 
No. 


—_——— 


29225 
29227 
29230 
29232 
29233 
29229 
29358 
29236 
29231 
29216 
29357 
29346 
29201 
20466 
29459 
29445 
29463 
29464 
29467 
20447 
29448 
29452 
29454 
29462 
29455 
20456 
39457 
29458 
29473 
29350 
29355 
29465 
29471 
29475 
30117 
29215 
29353 
29360 
29344 
28999 
29472 
29477 
20470 
28806 
28806 
28806 
29444 
29450 
29453 
29363 
20352 
29178 
29365 
29224 
29351 
29362 
29008 
29221 
29443 
29337 
29345 
20349 
20214 
29359 
29361 
29228 
29168 
29181 
29195 
29017 
29354 
29366 
29367 
20364 
29187 
20171 
29449 
20468 
29451 
20474 
20476 
29467 
29223 
20461 
29235 
29356 
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TABLE V—Continued 
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: Assessment, Amount Cost Applied 

Case — and of of on 

No. enalties “A Wane 
Ties Sale Sale Taxes 














29225 36.05 5.00 32.93 None 
29227 733.33 13.00 31.38 None 
29230 56.37 2.00 32.28 None 
99232 40.24 2.00 32.00 None 
29233 18.28 2.00 34.48 None 
29229 35.70 10.00 29.88 None 
29358 30.05 16.00 33.25 None 
29236 45.73 6.00 31.62 None 
29231 33.29 1.00 30.33 None 


WE FIGURE 


Inventories Appraisals 
Bank Interest 
Sales Analyses 










Insurance 
Foot Ledgers 








20216 23.75 3.00 29.81 None Cost Reports ‘ 

20357 16.60 6.00 29.07 None P Check Bills and 
20346 14.43 8.00 30.96 None Brokerage 

29201 36.91 13.00 32.51 None 


Salesmen’s Commission Pay Rolls 


Daily Average Bank Balances 


29466 33.45 6.00 30.47 None 
29459 87.02 22.00 32.75 None 
29445 24.94 16.00 30.57 None 
29463 35.21 16.00 30.57 None 
29464 33.89 7.00 32.80 None 
29467 $107.42 $ 8.00 $ 41.79 None 
29447 22.83 16.00 30.42 None 
29448 48.79 16.00 32.39 None 
29452 36.10 9.00 30.80 None 





































































































































70454 19.35 3.00 32.36 None WE DO THE WORK AT YOUR 
29462 42.51 13.00 32.85 None 
20455 21.05 4:00 30.85 None OR OUR OFFICE 
29456 80.05 7.00 35.79 None 
29457 67.77 10.00 32.63 None 
20458 53.69 25.00 33.18 None 
29473 39.31 34.00 37.25 $1.75 
29350 10.16 1.00 34.65 None 
29355 9.95 5.00 28.89 None 
20465 14.25 44.00 31.94 2:06 S C l ] . 
20471 43.52 35.2: 35. one ti 
at $353 3330 3399 Nong wanson Uaicuilating 
30117 bay — po > aan Co 
29215 20.4 9. 36.4 one 
29353 8.25 4.00 33.92 None mpany 
29360 5.01 1.00 32.35 None 
20344 6.46 1.00 32.4 one 
28999 3.82 1.00 41.26 None GEO. F. GABEL 
20472 23.44 2.00 36.38 None Dense: 
20477 8.88 4.00 41. one ° 
me 6 BREE ete Dearborn 0809 CHICAGO Auta St 
2 12.84 3. 55 one 
28806 13.82 3.00 ee None Central 6190 ams St. 
28806 11.47 No bid No bid None 
29444 6.45 1.00 32.07 None 
29450 6.44 1.00 32.72 None F 
29453 73 3.00 32.89 one 
20363 11.06 5.00 $3.52 None or ESS 
20352 24.11 33.00 j one N 
29178 9.03 7.00 37.15 None 
29365 =§ 17 2S Ee oe B USI 
20224 1.16 27.00 1. one 
29351 45.84 8.00 32.51 None EXEC UTIVES 
29362 29.98 4.00 33.17 None 
20008 448.37 255.00 37.22 217.78 
29221 29.82 23.00 33.59 one 
20443 11.69 13.00 31.51 None B SS C S 
29337 762.81 52.00 32.05 19.95 U SIN E HA RT 
70349 153.37 100 30.98 By T. G. ROSE. Illus. $3.00 
‘ 53. 11. 9a one % q 3 us. zi 
20214 31.31 11.00 32.71 None y 
20359 383.96 23.00 32.00 None . da 
20361 3-03 18.00 30.74 None A practical work providing clear 
ore f° ° . one e . . 
29168 216.44 1.00 31.01 None cuidance to the principles and 
29181 41.56 1.00 31.93 None 5 : . 
29195 112.05 82.00 37.98 44.02 methods of preparing business 
29017 152.82 8.00 43.77 None ° 
20354 27.80 33.00 36.18 None charts and to the use of graphic 
mo3e7 3.87 20.00 31:19 aoe records in modern business 
29367 36. B ‘ one S * 
29364 501.19 3.00 34.26 None 
Hl pay 7 4 a. “A clear explanation of the various types 
~— 9f}-50 13600 30.32 None | of charts used in business, and of the 
245 792.86 1 3.00 33.74 None principles governing the correct presenta- 
£947 40. 26. = of < . . 
are eta et baer aA tion of facts by graphical methods. 
29467 737.09 11.00 41.69 None —Business Economic Dicest, Dec., 1930 
20223 47.39 14.00 44.43 None POA, * AUS Hat 
20238 487.24 1300 30.54 None USINESS LEADERSHIP 
29356 1,350.75 91.00 27.19 63.81 Edited by Henry C. Metcatr, Ph. D. $3.00 
. Twenty-two eminent authorities discuss the qualities, 
The cases, for the most part, represented delin- om pea tee “Agee Figs Bormemayed oe a of 
quent urban parcels. Ten of the parcels sold for one ai é‘ ; 
elongs to the main stream of permanently valuable 
dollar; yet in none of these cases was the cost of peers He eS an — icin tindia 
making the sale less than $30.00. . 3. erson, anaging irector, aylor society 
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It is interesting to note in this connection that 
the variations in the values of parcels are not ac- 


companied by comparable variations in the costs of 
sales, 
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The costs of selling thirty-seven sample parcels 
in the same county were analyzed in detail. The 
total costs of foreclosure sales amounted to 
$1,177.92, or $31.75 per parcel. The various charges 
entering into these costs were as follows: 


Aggregate Average Amount 








Charges Per Parcel 
Court Clerk Fees.......... . $ 389.62 $10.50 
Sierin Pees 2300. 157.72 4.25 
De er 630.58 17.00 
MN EE OSS a Beart chan. oidls $1177.92 $31.75 


Without further iliustration of the results of fore- 
closure sales, the evidence unmistakably points out 
that delinquent land sale costs usually exceed the 
returns realized from the disposal of such properties. 
Since many of the delinquent parcels sell for only 
nominal amounts it is almost a foregone conclusion 
that the counties will sustain a loss when the tax 
liens are enforced. Nevertheless the remedy for this 
situation does not lie with a refusal to foreclose on 
delinquent lands in order to save the county pocket 
money. This alternative has too may possibilities 
of wholesale tax evasion. 


Obviously the most direct means of correcting 
this situation is to reduce, as far as is consistent 
with legal requirements, the costs of foreclosure 
sales. The largest and most important item of 
expense in returning delinquent properties to the tax- 
paying duplicate is the advertising cost of the fore- 
closure proceedings. At present the “notice of sale” 
requires an advertisement giving a detailed descrip- 
tion of each parcel to be sold. This purpose could 
be equally well served by a general display notice 
in local newspapers to the effect that foreclosure 
sales were to take place on certain delinquent lands 
as of a certain date. In such a notice it would be 
sufficient to state that the details of the properties 
to be sold were posted for public inspection in the 
sheriff’s office. This less expensive “notice of sale” 
would reduce considerably the chief item of cost in 
foreclosure sales—the protests of the newspapers 
notwithstanding. 


(To be continued ) 


The Gross Sales Tax in Kentucky 


(Continued from page 128) 

merchants during the last quarter of 1931. These 
men work street by street all of the cities in the 
state. Although only a small return has been made 
to the gross sales tax department the commission 
considers the drive worth while as a large number of 
merchants evading other license laws have been 
apprehended. 


The costs of collecting this tax have been rather 
high during the first year. From March 17, 1930 to 
November 1, 1931 total expenses incurred were 





New and used office machines at a big saving, write today 
for Booklet. Earl Pruitt, 190 No. La Salle, Chicago. 
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$33,877, of which $9,871 was due to the expense of 
litigation involving the act. About $3,500 has been 
paid in salaries to the field men engaged in the 
special drive which has shown no immediate results 
but which will make poSsible future economy and 
efficient administration. A large part of this seem. 
ingly excessive expense, which part will be reduced 
by one-half or more in the future, was due to mailing 
and handling the 55,000 reports. Since only small 
merchants have reported so far, the ratio of expense 
to revenue is not representative. 


The normal difficulties accompanying administra- 
tion of retail sales taxes are increased because the 
act fails to provide certain definitions and as a result 
of the credit allowances and exemptions. The tax 
commission has assumed the authority for making 
a number of arbitrary rulings among which are the 
following: (a) retail sales include all sales made 
ditectly to the consumer and wholesale sales are 
those made to merchants for the purpose of resale; 
(b) if sales are made both at wholesale and retail, 
records should be kept separately and reports made 
covering only retail sales; (c) sales to institutions or 
municipalities, although at wholesale prices are con- 
sidered retail sales; (d) sales of services are not 
taxed, but sales of goods and services combined, such 
as plumbing contracts and automobile repairs in 
which parts are furnished are taxed on the value 
of materials only; (e) sales of foods by hotels and 
restaurants, of job printing by newspapers, sales by 
opticians, undertakers and photographers are taxed; 
and (f) sales of circulation or advertising by news- 
papers, of gasoline and whiskey are not subject to the 
retail gross sales tax. A tax commission ruling to 
the effect that only that part of a corporation license 
tax which is paid on capital invested in retail busi- 
ness can be deducted from sales-tax liability has 
been challenged and the validity of this ruling is 
pending a court decision. The validity of another 
ruling, to the effect that automobile licenses paid, 
even though the automobile be used by the mer- 
chant in conduct of his business, may not be de- 
ducted is also pending the same decision. 


Revenue Produced by Kentucky Gross Sales Tax 


The 1930 revenue produced by this tax has been 
somewhat disappointing. Receipts covering the 9.5 
months of 1930 and collected prior to November, 
1931, are $85,139. Deduction of costs of collection 
leaves net receipts of only $49,682. This represents 
the tax income from 20,641 merchants, almost all of 
whom are assessed at the minimum rate. Costs of 
collecting the tax from these small concerns art 
necessarily high. Dismissal of court cases will make 
possible collection of approximately $400,000 from 
a few large merchants at very little additional cost. 
Assuming that the law will be held constitutional, 


the tax commission’s estimate of annual receipts 


from this tax as now levied is $600,000 a year. 
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New Tax Publications 


The Federal Fiscal Emergency, by Roland P. Falkner 
and assistants of the research staff of the National In- 
dustrial Conference Board, Inc. Published by the Na- 
tional _ Industrial Conference Board, Inc., 245 Park Ave., 
New York, pp. 84. Price $1.50. 


In view of the somewhat hysterical clamor for reduction 
of expenses of the Federal Government, it is fortunate 
that this study with up-to-date and reliable data on the 
issue has been completed. It provides information regard- 
ing expenditures and receipts of the Federal Government, 
the functions of the government, and presents the various 
proposals now under discussion for bringing Federal ex- 
penditures and receipts into balance. Three methods of 
meeting the Federal fiscal emergency—continued borrow- 
ing, reduced expenditures, and increased revenues—are 
critically discussed. While a certain amount of borrowing 
will be necessary, it is pointed out, sole reliance on this 
policy will lead to serious impairment of the national 
credit standing. The sound solution of the problem lies 
in a balanced budget, and on this premise a practical 
program for reduced expenditures and increased taxation 
is suggested. 


Three chapters of the book are devoted to the deficits 
of the fiscal years 1930/31, 1931/32, and 1932/33. The 
sources Of income and expenditures for each of these 
years is analyzed. These chapters contain valuable tax 
information. The narrative exposition is supplemented 
in these chapters and throughout the book by illuminat- 
ing charts and tables. 


Another division of the study has as its subjects— 
Government Borrowing, Reduction of Expenditures, Char- 
acter of Governmental Expenditures, Nature ot Possible 
Savings, Proposals for Salary Reductions, and Possible 
Savings Through Salary Reductions. 

In the analysis the possibilities of reduction of Federal 
expenditures, it is demonstrated that no plan of reduction 
could apply equally to all of the various kinds of govern- 
ment costs. Some, it is explained, are by their nature 
wholly exempt; others are practically exempt; and only the 
residue—less than half of the total and less than $600,000,000 
larger than the estimated deficit—is susceptible in some 
degree to reduction. Sober consideration is given to 
various expenditures—reduction proposals, such as curtail- 
ment of certain government functions and payment of less 
than the prevailing scale for goods and services. 


The closing chapter is an enlightening review of various 
tax proposals that have been presented to Congress. 

Anyone interested in obtaining a factual basis for ra- 
tional opinion regarding the fiscal necessities of the Fed- 
eral Government will find this publication helpful. 


A Tax Without a Burden, by George Reiter. The 


Christopher Publishing House, Boston, pp. 171. Price, 
$1.50. 


Under this alluring title the author has assembled a 
Series of essays on poverty, riches, tariffs, crime, tax eva- 
sion, government finance, hard times, the capitalistic system 
and other economic disorders, and has capped it with a 
scheme designed to make taxation not only agreeable but 
a guide to a “new life of fairness, equality and justice.” 


The author calls his tax proposal “The Capital Aug- 
mentation Tax System.” Under its application a person 
would not be taxed until he has accumulated what is 
designated as “a basic capital” of $3,000, and after that not 
until his annual income or gains amount to more than 
$3,000. Upon the excess over this annual income or gain 
of $3,000, a tax at rates graduated from 1 to 100 per cent 
would be levied. 


Much of the book consists of digressions far afield from 
the main theme of the book, with the result that the tax 
plan, if clear to the author, is inadequately explained. 
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HIS revealing study comes at an 

opportune moment, when the cost 
of government and the raising of revenue 
to meet that cost are in the forefront of 
the problems which are most in the pub- 
lic mind. 





Few states have affected such wide and 
sweeping changes in matters of fiscal 
policy as has Virginia within the brief 
period covering three administrations. 
Still fewer states have so concertedly 
committed themselves to the serious con- 
sideration of state progress from the 
standpoint of fiscal reform. This unbiased 
study of Virginia’s unique financial struc- 
ture and activities as they are today is, 
therefore, of special interest and signifi- 
cance. 


No general thesis dominates the tenor of 
the study, which is primarily a statement 
of fact, based upon statistical demonstra- 
tion. As a background for the factual 
discussion, the book makes clear the evo- 
lution of Virginia’s tax system, which in 
comparison to the practices in other states 
seems more nearly to approach the ideal. 





An important feature of the work is a 
suggestive chapter devoted to concrete 
recommendations for dealing with the 


problems of rates and administrative pro- 
cedure. 
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Special Magazine Binder 
Examine this binder at our expense 


Made expressly to hold twelve issues of 


The Tax Magazine 











HE full value of The Tax Magazine lies in its per- 

manency of use. The information it contains is of 
future value for reference purposes, and the binder pro- 
vides a convenient means of keeping this source of in- 
dispensable tax information accessible. 









The binder is neat in appearance and durably con- 
structed, with a specially patented nickel-plated device for 
compactly holding twelve copies of the magazine. 1 












The binders are offered at a special cost price of 
$2.00 each. Send your approval order immediately, before 
any of your 1932 issues of The Tax Magazine are lost or 
mutilated. If you are not satisified with the binder, you 
may return it. 





Commerce Clearing House, Inc. 
205 West Monroe Street, 
Chicago, Ill. 





Send the magazine binder, for which $2.00 is enclosed, which you will 
refund if we return the binder. 
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(Name) 
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